





CASES AT LAW 
ARGUED AND DETERMINED 


IN 


THE SUPREME COURT 


OF 


NORTH CAROLINA. 


ee 


DECEMBER TERM, 1844. 





JAMES El. QUIETT, Apw’r. of J. H. STEVELIE ts. JOHN BOON, 
Apm’r, 


‘The Court; in which a suit is pending, has the exclusive, discretionary power 
of permitting amendments in the process and pleadings, and no appeal lies 
from the exercise of such power. 

The cases of McLure vy. Burton, 1 Law Repos. 472; Grandy vy. Sawyer, 2 
Hawks, 61; Davis v. Evans, ist Law Repos. 499 ; State v. Lamon,3 Hawks, 
135, and Green v. Deberry, 2 tred. 344, cited and approved. 


Appeal from an interlocutory order of the Superior Court 
of Law of Burke County, at the Fall Term, 1844, his Honor 
Judge Batt e presiding. 

The writ in this case was returned to the Superior Court 
of Burke County, at the Spring Term, 1842, and required the 
defendants to answer the plaintiff as administrator, &c. “ofa 
plea of Trespass on the case to plaintiff’s damage fifleen uw- 
dred dollars.” At the Fall Term, 1844, the following record 
appears: “'The defendants appeared by their attorneys, and 
by leave of the Court entered the following pleas: General 
issue, statute of limitations, payment and set off, accord and 
Satisfaction, fully administered, &c.” Whereupon, on motion 


of the plaintiff's counsel and by leave of the Court, the following . 


amendment was made, on the plaintiffs paying all the costs up 
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Dee. 1844.to this term. ‘On motion of the plaintiff’s attorney, It is or- 
Quien dered by the Court that the writ in this case be amended to the 
Bop, mame of the State of North Carolina, to the use of James H. 

* Quiett, administrator &c. against (the defendants) and alter 
damages so as to meet Sheriff’s bond of 1837, viz. to render 
the sum of five thousand pounds to plaintiff’s damage, for 
breach assigned fifteen hundred dollars.” 

The defendant’s counsel objected to the amendment, upon 
the ground that, if the action was changed, the plea of the 
Statute of Limitations would not avail them in defence, as it 
would do if the action were to remain as it now was, or if the 
plaintiff should be put to commence a new suit. 

From the order to amend the defendant prayed an appeal to 
the Supreme Court, which was granted. 





Avery for the plaintiff. 
H.. W. Miller for the defendant. 


Nass, J. The writ in this cause was originally filled up 
in case, and returned to Burke Superior Court of Law, at the 
Spring Term, 1842. The cause was continued until the Fall 
Term, 1844, when, on motion of the plaintiff by his counsel, 
he was permitted to amend his writ by changing it from case 
to debt. The defendant complains of this amendment and 
appeals to this Court for the purpose of having it set aside. 

It is very obvious, from the phraseology of our act of amend- 
ment, that the power of a court, where a cause is pending, to 
make amendments, is a discretionary one. The words are: 
“'The court, in which any action shall be pending, shall have 
power to amend any process, pleading or proceeding in such 
action, either in form or substance, for the furtherance of jus- 
tice, on such terms as shall be just, at any time before final 
judgment rendered thereon.” Rev. Stat. chap. 3, see.1. Itis 
difficult to conceive words more comprehensive, or more ex- 
pressive of the grant of a power, to be exercised at the discre- 
tion of those to whom it is granted. Many cases have been in 
this Court upon the subject of amendments, and it has uniform- 
ly been decided that the court, before whom the cause was 
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pending, might, in the language of the act of 1790, amend any Dec. 1844. 


thing at anytime. In the case of McLurev. Burton, 1 Law 
Rep. 472, the writ was amended by striking out some of the 
defendants. In Grandy v. Sawyer, 2 Hawks 61, the writ was 
amended by striking out some of the plaintiffs and inserting 
others. In Davis v. Evans, 1 Law Rep. 499, an amend- 
ment was made, even after a special demurrer was filed. The 
last case on this subject, in this Court, was that of Green and 
others v. Deberry, 2 Ired. Rep. 344. It was an action of de- 
tinue, originally brought in the name of Green alone. ‘The 
writ was returned to the Spring Term, 1840, of Montgomery 
Superior Court. At the succeeding Fall Term the pleadings 
were made up, and at the Fall Term, 1842, the plaintiff, on 
his motion, was permitted to amend his writ, by inserting the 
names of the other plaintiffs. From the order, allowing this 
amendment, the defendant was permitted to appeal to this 
Court, when the order below was affirmed. 'The Court, in 
rendering their judgment, say, that the words of the first sec- 
tion of the 3d chap. of the Revised Statutes “confer plenary 
authority, while a cause is pending, to make any and every 
amendment, upon such terms as shall seem just to that court.” 
In delivering the opinion of the Court the Chief Justice ob- 
serves: “It has been very often mentioned by us, that this 
Court would not undertake to revise an order, made in the 
exercise of a discretion of the Superior Court”—and in the 
case of The State v. Lamon, 3 Hawks 135, the Court ex- 
pressly say, that no appeal lies from an act done by a Superior 
Court in the exercise of a legal discretion. ‘That this is the 
exercise of a discretionary power, is evident from the act itself, 
and the various decisions which have been made under it and 
the act of 1790, which are before referred to. 

Whether, in this particular case, the power has been judi- 
ciously exercised, is not for us tosay. His Honor below 
thought it a case calling for his interference. The law gave 
him the power to grant the amendment, and he has done so, 
upon the terms he thought just. 


-_~- 
- 
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Dec. 1844. It must therefore be certified to the Superior Court of Burke, 
~ that there is no error in the order appealed from. 


Per Curiam, Ordered accordingly. 


NATHANIEL GALLOWAY, Apm'r. &c. vs. MOSES McKEITHEN. 


A Court has a right to amend the records of any preceding term, by inserting 
what had been omitted either by the act of the Court or the Clerk. 

A record, so amended, stands as if it had never been defective, or as if the en- 
tries had been made at the proper term. 

The records of a Court, upon matters within its jurisdiction, when offered in 
evidence, cannot be impugned by counter evidence. 

The cases of Bright v. Sugg, 4 Dev. 492; State v. Roberts, 2 Dev. & Bat. 
540, and Reid v. Kelly, 1 Dev. $13, cited and approved. 


Appeal from an interlocutory order of the Superior Court 
of Law of Brunswick County, at Fall ‘Term 1844, his Honor 
Judge Barey presiding. 

‘The case was this: At March Term, 1837, of Brunswick 
County Court, administration on the estate of J. Corbit, 
deceased, was granted to the plaintiff, Nathaniel Galloway. 
John McKeithen, who opposed it, took an appeal to the Supe- 
rior Court. At June Term, 1837, of the Superior Court, it 
was ordered, that the administration should be granted to the 
said Nathaniel Galloway, and his wife Penina, on their giving 
bond in the penalty of $8000; and that a writ of procedendo 
issue to the County Court to carry this order into effect. 

The writ was accordingly issued; and the records of the 
June Term, 1837, of the County Court shew, in their present 
form, that the letters of administration were ordered, and a 
bond taken, in obedience to the writ of procedendo. On the 
5th of December, 1838, the plaintiffs issued their writ in this 
case in detinue against the defendants, returnable to Spring 
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Term, 1839, of the Superior Court, to recover a slave, the Dec.1844. 


property of the intestate, detained by the defendant subsequent 
to the death of the intestate. ‘To this action the defendant 


pleaded non detinet. On the trial at Fall Term, 1844, the™ 


defendant objected to the plaintiffs’ recovery, because, as he 
alleged, they were not the administrators of Corbit at the date 
of the writ. ‘The defendant, in support of this objection, pro- 
duced in evidence the records of the County Court of Bruns- 
wick, at December Term, 1842, in which it is stated, that the 
said County Court, at June T'erm, 1837, omitted to comply with 
the writ of procedendo, which issued to it from the Superior 
Court, by extending the record; and, on motion, it is then 
ordered by the Court that letters of administration issue to the 
plaintiffs and a bond be taken, nunc pro tunc, with K. Lang- 
don and Samuel Galloway as sureties ; and that the letters and 
bond should have relation and bear date, as of June Term 
1837. The Judge thereupon non-suited the plaintiffs, and 
they appealed. 


Strange for the plaintiffs. 
W. Winslow for the defendants. 


Danret, J. We think that the Judge erred in non-suiting 
the plaintiffs. ‘The County Court of Brunswick, at the De- 
cember Session, 1842, had a right to amend any omission in 
the record of the same court, which had taken place at June 
Term 1837, by the act of the court or the clerk. And, when 
the record was thus amended, it stood as if it had never been 
defective, or as if all the entries had been made and completed 
at the June Session of 1837 ; for the affidavits, motions and 
orders, which were made at the December Session 1842; were 
not, and ought not to have been, incorporated in the amended 
record of the session of June, 1837—they were no part of it. 
Bright v. Sugg, 4 Dev. 492. State v. Roberts, 2 Dev. & 
Bat. 540. It appears by the transcript, that the County Court, 
at their June Session in 1837, did take an administration bond 
of the plaintiffs in the penalty of $8000, with sureties ap- 
proved by the said Court. We think, that the record of the 


Galloway 


Vv 
*Keithen 
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Dec. 1842. June Session, 1837, of the County Court, did shew that the 


ee 


plaintiffs were appointed, gave bond and qualified as adminis- 
trators of J. Corbit at that term. 

The records of a Court, upon matters within its jurisdic- 
tion, when offered in evidence, cannot be impugned by coun- 
ter evidence. Reid v Kelly, 1 Dev. 313. 

The non-suit must be set aside and a new trial awarded. 


Per Curiam, Judgment accordingly. 


DANIEL WILLIS vs. DAVID LEWIS, EXECUTOR OF R. M. 
LEWIS, DECEASED. 


An appeal does not lie from an order of the County Court, appointing a guar- 
dian to a-lunatic or idiot. 


Appeal] from the Superior Court of Law of Bladen County, 
at the Fal] Term, 1844, his Honor Judge Barry presiding. 
The record in this case, taken in connexion with the state- 
ment made by the presiding Judge, shews, that, at the March 
Term 1844, of Bladen County Court, a petition was filed by 
the plaintiff, suggesting to the Court, that Martha Lewis was 
alunatic and was wasting her property, and calling upon the 
court to issue a writ de lunatico inquirundo. The prayer of the 
petition was granted, and a writ issued to the Sheriff, and at Au- 
gust Term following was returned, together with the in- 
quest of the jury. The jury found that Martha Lewis was a 
lunatic, and at the same Term the plaintiff was by the court 
appointed her guardian. From this order, the defendant, as 
the executor of Richard Lewis, prayed an appeal to the Supe- 
rior Court, which was granted; and in the Superior Court, 
on the motion of the plaintiff, through his counsel, the appeal 
was dismissed, and the defendant appealed to the Supreme 
Court. 
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Strange, W. Winslow and Reid tor the plaintiff. 
No counsel in this court for the defendant. 


Nasu, J. The only question before us is, had the defend- 
ant a right to appeal. The act granting appeals from the 
County to the Superior Court, (Rev. Stat. ch. 4, s. 1,) provides 
“ when any person, plaintiff or defendant, or who shall be in- 





terested, shall be dissatisfied with the sentence, judgment or _ 


decree of any County Court, he may appeal, &c.” This sec- 
tion, evidently refers to cases of suits or actions in court, where 
there are adversary claims. This is not such a case. The 
County Court is notified, which may be done by any one, 
that, within their jurisdiction is one of those unfortunate in- 
dividuals, whose situation demanded the care and attention of 
the court, and, in the discharge of a humane duty, imposed 
upon them by law, upon being satisfied, in a legal manner, 
that the fact was so, they appointed a guardian. This case 
then is not provided for in this section, but, if it were, the de- 
fendant has not brought himself within its provisions. He is 
neither a plaintiff nor a defendant, nor has he shewn that he 
has any interest in the matter whatever. No connexion is 
shewn between him or his intestate and Martha Lewis, nor 
does it appear in what manner the appointment of a guardian 
to her concerns him. For aught that is disclosed to us, he is 
a mere intermeddler, who has officiously stept forward, to 
stop the action of the court. The second section of the act 
extends to cases which are mostly ez parte, but in which, 
others may have an interest, and to which they may become 
parties, if they please. The first clause applies to the appoint- 
ment of guardians of infants. Lunatics and idiots are not in- 
cluded in this, or any other clause of this section. Nor is 
there any provision in the act concerning idiots and lunatics, 
for ati appeal by any one from the County to the Superior 
Courts. But in the case of the appointment or removal of 
guardians to infants, the law does not give the right of appea! 
indiscriminately to any and every one, who may think proper 
to ask it, but extends it only to those, who may be injured or 
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Dec, 1844. aggrieved by the order. Inthis case, there is no pretence set 
~~" up that the defendant was injured or aggrieved by the order 
appointing the guardian. As the section under consideration 
embraces a class of cases, which are in their nature mostly 
ex parte, and enumerates, specially, those in which parties not 
appearing on the record, may have an interest, and in which 
an appeal is granted, and as the appointment of a guardian in 
lunacy is not among the enumerated cases, we hold that in 
this case no appeal lay by any one. 
We see no error in the judgment of the Superior Court. 


Per Curiam, Judgment affirmed. 





LEWIS BRIGGS ts. JOHN J. EVANS. 


A father can maintain either an action on the case or an action of trespass 
for the seduction of his daughter, living with him or being under his con- 
trol. 

Nor, where pregnancy is a consequence of the seduction, is it necessary for 
the father to wait till the birth of the child, to entitle him to full 

An actual contract for services between the father and his daughter, though 
she be of age, is not required to be proved. It is presumed from any the 
slightest services rendered by her in the family. 

The action rests upon the assumed relation of master and servant, and not 


upon that of father and ehild. 


Appeal from the Superior Court of Law of Yancy County, 

at the Fall Term, 1844, his Honor Judge Batrve presiding. 

‘This was an action on the case for the seduction of the 

plaintiff’s daughter. For the plaintiff it was proved by his 

daughter, that she was seduced by the defendant some time 

in the month of September, 1841—that pregnancy was the 

consequence of this seduction, and, that on the 11th day of 

- the following June, she bore a child—that, at the time of the 
seduction, she was living with her father and performing ser- 
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vice in his family, and continued to do so, until the March fol- Dec. 1644, 
lowing, when she left her father’s house and went to live with “| vam 
her grandmother—that she remained with her grandmtoher —_v 
until sometime after the birth of her child, when she returned =*"* 
to live in her father’s family—that, about five or six weeks af- 

ter she became pregnant, her health was somewhat impaired 

in consequence thereof, and she became less able to perform 

the services usually required of her—and that, just before she 

left her father’s family, she became altogether unable to dis- 
charge some of these services, though the lighter ones, such 

as knitting, &c. she could perform as well as usual. She fur- 

ther testified, that she became twenty-one years of age in the 

month of November, 1841. ‘The writ was issued the 3lst of 
March, 1842. 


The court instructed the jury, that, before the daughter be- 
came of age, the action might be sustained by the father in 
his paternal character for the loss of the services of the daugh- 
ter, and that, after she became of full age, it must be sustain- 
ed in the character of master for the loss of the services of 
his servant—that in this action the loss of some service must 
be proved, in order to entitle the plaintiff to recover anydam- 
ages atall, but if the evidence satisfied them of the loss of any 
services of the daughter, as daughter or servant, in conse- 
quence of the defendant’s act of seduction, then they might 
take into their consideration the anguish and disgrace brought 
upon the plaintiff and his family, in otder to enhance the 
damages. , 

The jury found a verdict for the plaintiff. ‘The defendant 
moved for a new trial, 1st. Because the action ought to have 
been trespass vi and armis, and not case ; 2ndly. Because 
the action could not be maintained before the birth of the child; 
3dly. Because the action could not be maintained without 
proof of an actual contract for services after the daughter be. 
came of age. The court over-ruled all the objections, because 
it deemed them unfounded in law, and the last for the addi- 
tional reason, that it had not been so contended for in the ar- 

2 
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Dee. 1844. gument of the defendant’s counsel, and no specific instructions 
Briggs '° that effect had been prayed. 7 
v Judgment being rendered for the plaintiff, the defendant ap- 


Evans. Dealed to the Supreme Court. 





Francis for the plaintiff. The Judge was right in each of 
the positions, to which the defendant excepted : 


I. The form of action was proper. Where the injury com- 
plained of forms the subject of an action of trespass, and there 
is-also a eonsequential damage, either case or trespass may be 
brought at the option of the plaintiff. 2 Stephen N. P. 1005. 
Hence in cases of seduction and crim. con. the plaintiffs have 
sometimes declared for the original act of wrong as a trespass, 
alleging the loss of service or society under a per quoad, and 
sometimes in case for the consequential damages resulting 
from the act of wrong, as the injury complained of. In 
Woodward v. Walton, 2 Bos. & Pul. N. R. 476, and Tullidge 
v., Wade, 3 Wils. 18, the form of action was trespass. In 
Dean v. Peel, 5 East 45. Irwin 'v. Dearborn, 11 East 23. 
Weedon v. Timbrell, 5 T. R. 357, dictum of Grose, J. 
Speight v. Oliveira, 2Stark. R. 435, per Apsort, Ch. J. 
Holloway v. Abell, 32 Eng. C. L.R. 615. Verryv. Watkins, 
idem. 520. Hewiit v. Prime, 21 Wen. R.79, and Mastin 
v. Payne, 9 John. R. 387, the plaintiff declared in ease. And 
although both forms of declaring were supported, yet there is 
no conflict between the cases. They. are founded upon and 
reconcilable by the position before stated, that the plaintiff may, 
at his election, bring either action. ‘That he may do this, is 
expressly held by the Supreme Court of New York, Moran v. 
Dawes, 4 Cow. R. 412, and by the House of Lords, Cham- 
berlain v. Hazelwood, 7 Dowl. P. C. cited in 2 Steph. N. P. 
1006. 3 Step. N. P. 2353. So are the opinions of the text 
writers and the forms given by them. Vide Step. N. P. ué 
supra. 1 Chitty’s Pl.134. 2 Chitty’s Pl. 641; and note (d.) 
643 ; note (g.) 850. 

II. The action was properly brought before the daughter's 
confinement. 3 Steph. N. P. 2353. Joseph v. Cavander, 
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Roscoe Ev. 483. Stiles v. Tilford, 10 Wen. R. 338. 

1II. A contract by the daughter to serve the plaintiff was 
not necessary to be proved, in order to support the action, al- 
though the daughter was of full age at the time of the seduc- 
tion. It was sufficient that she lived with her father as a mem- 
ber of his family, and rendered actual services, however small 
and unimportant. Tullidgev. Wade, ut supra. Bennet v. 
Allcott, 2'T. R. 166. Moran v. Dawes, ut supra. See also, 
Mastin v. Payne, ut supra, and Nickleson v. Stryker, 10 
John. R. 115. 

No counsel for the defendant in this court. 


Nasu, J. Three objections were urged before the Supe- 
rior Court. The first, because the action ought to have been 
trespass and not case; the second, because the action could 
not be sustained, before the birth of the child; and thirdly, 
because the action could not be sustained without proof of an 
actual contract for services, after the daughter became of age. 
These objections were over-ruled by the presiding Judge, and 
we think very properly. 

It is unnecessary to point out the distinguishing marks be- 
tween the actions of trespass and case, and the necessity, in 
ordinary cases, of adopting the form of action appropriated to 
the cause of complaint. It is admitted by text writers, and 
decided in many cases, that the plaintiff, in an action for se- 
duction, may adopt either form at his option. He may either 
bring trespass for the direct injury, laying it with a per quod 
servilium amisit, or in case for the consequential damage. 3 
Stephens, N. P. 2351, 2354. That trespass may be brought, 
is shewn by the cases of Woodward v. Walton, 2 N. R. 476. 
Tulledge vy Wade, 3 Wilson, 18—and that case may, by Dean 
v. Peel, 3 East 43. Heavitt v. Prime, 21 Wend.79. Mar- 
tin v. Payne, 9 Johns. Rep. 387. Speight v. Olivera, 3 
Stark. 435, by ApBorT, Chief Justice. Holloway v. Abell, 32 
Eng. Com. L. R. 615, and by many other cases. In Chamber- 
lain v. Hazelwood, 7 Dow. Par. cases, cited in the 3d vol. of 
Stephens’ N. P. 2353, Mr. Baron Parker declares, that, al- 


19 


Dec. 1844. 
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Dec. 1844. though there may have been no direct adjudication on the 





Briggs 
¥ 
Evans. 


~ subject, it had been the constant practice with pleaders to de- 


clare in either way. These authorities abundantly shew, that 
the action was properly brought in case. 

The second exception is equally as untenable as the first. 
It assumes that the only consequential injury to the father, of 
which he has a right to complain, consists in the loss of the 
services of his daughter and the expenses he may incur du- 
ring her confinement. This certainly isnot so. If it were 
so, and pregnancy did not result from the seduction, the father 
would have no action. ll the authorities shew that the re- 
lation of master and servant between the parent and the child 
is but a figment of the law, to open to him the door for the 
redress of his injury. It is the substratum, on which the ac- 
tion is built. 'The actual damage, which he has sustained, in 
many, if not most cases, exists only in the humanity of the 
law, which seeks to vindicate his outraged feelings. He comes 
into the court as a master—he goes before the jury as a father. 
He must indeed shew that his child stood to him in the rela- 
tion of aservant; and it matters not how trivial the services 
she rendered—though it may have consisted but in pouring 
out his tea he is entitled to his action. Carr v. Clark, 2 
Chitty 261. Mannv. Barrest, 6 Esp. 23. So it has been 
decided that the father need not shew any actual service ren- 
dered, if, at the time of the seduction she lives with her father 
or is under his control. Maunder v. Nun, M. & M. 323, 
cited 3 Stephens, N. P. Mann v. Barrett and Holloway v. 
Abell. Upon this objection, however, there is an express au- 
thority, that the father can maintain the action before the con- 
finement of his daughter, even though he has turned her out 
of doors, per Lornp Denman in Joseph v. Cowen, cited 2 
Steph. N. P. 2354, and Roscoe on Evid. 493, Both then upon 
authority and reason, the objection cannot be sustained. 

So neither can the third. In no case is an actual contract 
between the father and the daughter necessary to maintain 
the action. Before the child attains the age of twenty-one 
years, the law gives the father dominion over her, and, after, 
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the law presumes the contract, when the daughter is so situa- Dec. 1844. 
ted, as to render services to the father, or is under his control , he 
and this it does for the wisest and most benevolent of purpo- _ Vv 
ses, to preserve his domestic peace, by guarding from the — 
spoiler the purity and innocence of his child. If this were 

not so, in those cases, where the degradation would carry the 

largest portion of anguish and distress, the unfortunate parent 

would be without redress, if his daughter were over twenty- 

one years of age. Tihat the law is not as the defendant con- 

tends, is shewn by many of the cases cited upon the other 

points. ‘To these may be added, Bennet v. Alcot, 2 Term R. 

166. Nicholson v. Stryker, 10 Johns. Rep. 115, and Moran 

v. Dawes, 4 Cow. 417. In this case the daughter lived in 

her father’s house at the time of the seduction, under his con- 

trol and in the performance of actual services. 


Here this opinion might be closed, but for another part of 
the charge. The presiding Judge told the jury, that, before 
the daughter came of age, the action might be sustained in 
his paternal character for the loss of her services, and, after 
she became of full age, it might be sustained by him as mas- 
ter, for services lost. ‘The distinction isnew tous. We have 
been able to find no case in which it is recognized. On the 
contrary, the whole history of the action clearly shews, that it 
Tests upon the assumed or actual relation of master and ser- 
vant, and that, as well before the daughter has attained twen- 
ty-one as after. We notice this part of the charge, not be- 
cause it at all enters into the decision of this case, as present- 
ed to us by the parties, but because we are not willing it 
should be supposed we acquiesce in its correctness, The de- 
fendant did not except to it, and in the case of King v Ring, 
4 Dev. & Bat. 168, the court say, “the rule of this court is, 
to regard, as nearly as we can, the case made by the Judge in 
the light of a bili of exceptions for specified errors ,” and rone 
others are considered here, unless they appear upon the recora 
strictly so called. The only way, in which it could have 
been important in this case, was as it might have affected the 
damages ; and the defendant’s not excepting is strong evidence 
that it did not affect him injuriously. 
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Dec. 1844. We see no error in the opinion of the presiding Judge in 
the points excepted to. 


Per Curiam, Judgment affirmed. 


DEN ON DEMISE OF MILES McLEAN vs. ABRAHAM PAUL. 


Where theexecution of a justice of the peace is on the same paper with the 
judgment, it must be considered as referring to the judgment, and is made 
certain as to the debt, interest and costs, and the person who recovered the 
same. 

Where the levy of a justice’s execution was “on 450 acres of land, adjoining 
the lands of A. B. and C (mentioning their names,)” the court can see no 
objection to the levy on its face, and without further evidence cannot say 
that the land was not sufficiently identified, as our Act of Assembly re- 
quires. 

It is not competent, on the trial of an action of ejectment, for a party, who 
claims under a levy made by virtue of a justice’s exeeution, to prove by 
parol that due notice had been given of such levy by the constable, as re- 
quired by Act of Assembly. 

The awarding of the venditioni exponas, or order of sale by the County Court, 
imports, that notice has been duly given to the defendant, unless the con- 
trary clearly appear. 

Especially is that the case, when the Court expressly declare that notice has 
been given. 

The cases of Forsythe v. Sykes, 2 Hawks 54. Governor v. Bailey, 3 Hawks 
463, and Burke v. Elliott, 4 Ired. 355, cited and approved. 


Appeal from the Superior Court of Law of Robeson Coun- 
ty, at the Fall Term, 1844, his Honor Judge Batey presi- 
ding. 

The lessor of the plaintiff claimed the land sued for, as a 
purchaser at a sale made by the sheriff under several execu- 
tions issued from the County Court of Robeson. The plain- 
tiff produced the sheriff’s deed and copies of the records of 
the judgments and executions, under which the sale was 
made. From them it appeared, that the defendant confessed 
four several judgments before'a justice of the peace, in fayor 
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of the lessor of the plaintiff, on the 10th of November 1841. Dec. 1844. 
On each of them a fierie facias was issued on the 13th of No- yy cp ean 





vember; on eath of which a levy was endorsed by one John 
McLean, a Constable, in the following words: “This day le- 
vied on the legal and equitable interest of Abtaham Paul to 
four hundred and fifty acres of land, more or less, in Robeson 
County, adjoining the lands of Giles S. McLean, Dugald Mc- 
Callum, John McLean, and others, to satisfy the above judg- 
ment, this 13th of November, 1841. To the best of my 
knowledge there are no goods or chattels of the defendant.” 
One of the éxecutions was in the words following : 

“North Carolina : 

Robeson County : 

Toany lawful officer: You are hereby commanded to ex- 
ecute and sell as much of the goods and chattels of the de- 
fendant as will satisfy the above judgment for debts and costs. 
For the want of such, levy on the lands and tenements as much 
as will be sufficient to satisfy the above judgment and the 
costs.” 

The others were substantially the same, though less formal 
even than the above. 

The records then shewed, that at the court, which sat on 
the 4th Monday of November, 1841, Johm McLean, the con- 
stable, returned the judgments, executions and levies afore- 
said ; and thereupon follows this entry in each case: 

“ Due and legal notice having been given to the defendant, 
on motion it is ordered by the court, that the judgment of the 
justice of the peace be affirmed with costs; and it is further 
ordered, that a writ of venditioni exponas issue to sell the 
land levied on, to satisfy the plaintiff’s said debt, interest and 
costs.” 

In each record is also set forth a written notice purporting 
to be a copy of a notice by the constable to Abraham Paul, 
dated the 13th of November, 1841, that he had that day made 
a levy on his land, as described above, and, that he intended 
to return the same to the next County Court, as aforesaid, for 
the purpose of obtaining an order to sell the said land, when 
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Dec. 1844. and where the defendant might attend. But it did not appear 
McLean UPON the notice, in what case or at whose suit the judgment 


Vv 
Paul. 
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and execution were; and the notice was in the name of the 
constable. 

The defendant objected, that the executions issued by the 
justice of the peace were informal and insufficient; and that 
the levies were also void, because they did not conform to the 
statute. And he likewise objected, that it did not sufficiently 
appear, that the defendant had five day’s notice, as prescribed 
in the act; and thereupon the plaintiff offered the said John 
McLean, as a witness, to prove, that he did give the defendant 
notice, in each case, for more than five days, of the levy, and 
of the term of the court to which it would be returned. This 
evidence was objected to by the defendant, but was received 
by the court. 

The jury under the directions of thie court found for the 
plaintiff, and from the judgment thereon the defendant ap- 


pealed. 


D. Reid for the plaintiff. 
No counsel in this court for the defendant. 


RurFin, C. J. It is sufficient for the purposes of the plain- 
tiff in this suit if any one of the several proceedings will sus- 
tain the sale. Certainly the process and proceedings are very 
informal, as indeed almost all the acts of magistrates out of 
court, and of their officers are. It has been found indispen- 
sable to shew them great indulgence hitherto; and we are 
bound by the precedents. It is plain that the execution was 
on the same paper with the judgment, and by reference to it, 
it is made certain as to the debt, interest and costs, and the per- 
son who recovered the same. The case, therefore, falls upon 
those points within those of Forsythe v. Sykes, 2 Hawks 54, 
and Governor v. Bailey, 3 Hawks, 463. 

We see no objection to the levy upon its face; as without 
fuirther evidence we cannot undertake to say, that the land is 
not sufficiently identified by the description, or that there were 
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any other means by which it could have been more perfectly Dec.1844. 


identified; as by water courses, if it laid on any, or the like. 

The court is of opinion, that it was not competent to prove 
by parol on the trial of the ejectment, that notice had been 
given to the defendant by the constable. Such evidence the 
opposite party ought, of course, to have the right of answer- 
ing by conflicting evidence ; and, thus, the obligation of the 
judgment of a court would depend, not on its own terms or 
the authority of those who gave it, but on the credit given to 
the testimony of witnesses, as to the proceedings in the cause. 

We think, however, that the évidence of the witness was 
unnecessary, and that the objection was untenable, to which 
the evidence was to apply. We have lately in Bushe v. El- 
liot, 4 Ired. 355, had occasion to consider this question, and 
we then gave it as our opinion, that the rendering of the judg- 
ment imports that notice has been duly given to the defendant, 
unless, indeed, the contrary clearly appear. But in this case 
the court expressly declare upon the record, that due notice 
was given, and that precludes all contradiction, or indeed, en- 
quiry into the matter. The judgment must therefore be af- 
firmed. 


Per Curiam, Judgment affirmed: 


McLean 


Vv 
Paul. 





IN THE SUPREME COURT 


THE STATE, ON THE RELATION OF JOHN WOODS vs. WIL- 
LIAM FULLER. 


Dec. 1844. A gale of a chattel a: the common law vested a title in the purchaser without 

a delivery. 

So it was, as to the sale of a slave, as between the parties, under our acts of 
1784 and 1792, Revised Code, c. 225, s. 7: and c. 363. They only affected 
the rights of creditors. 

Whether our act of 1836, (Rev. Statutes, c. 37, s.19,) embodying these acts 
and omitting the preambles, may alter their construction, quere? 

The cases of Knight v. Thomas, 1 Hay. 289. Cudlar v. Spillar, 2 Hay. 61. 
Rhodes v. Holmes, 2 Hawks, 193. Bateman v. Bateman, 2 Murph. 97; and 
Cotton v. Powell, 2 Law Repos. 431, cited and approved, 


Appeal from the Superior Court of Law of Caswell Coun- 
ty, at the Fall Term, 1844, his Honor Judge Pearson pre- 
siding. 

This was an action of debt upon the administration bond 
of the defendant, as administrator of his father, Moses Fuller, 
deceased. The relators were some of the next of kin of the 
said Moses, and alleged, as a breach of the conditions of the 
said bond, that the defendant had not accounted to them for a 
negro woman, Judy and her children, part of the estate of the 
intestate. The defendant claimed the said negroes as his own 
property, by virtue of a sale and delivery to himself from his 
father. In support of this claim, he introduced the evidence 
of Dr. William F’. Smith, who stated, that he practised medi- 
cine in the neighborhood of the said intestate from the year 
1818, to the latter part of the year 1822, and was called in to 
his family whenever a physician was needed—that, at some 
period during that time, a girl between six and twelve years 
old, the property of the intestate, was badly diseased with white 
swelling in one of her legs, so as to exhibit very alarming 
symptoms—that the intestate despaired altogether of her re- 
covery, and declined employing a physician to attend her, but 
told the defendant, his son, (who was then grown and living 
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at his father’s, except when occasionally absent,) that if he, Dec. 1844. 
the defendant, would employ a physician for the said girl ato 
his own expense and could have her cured, he might have 
her as his own property—that the defendant then made a con- 
ditional contract with the witness, to attend the said slave and 
cure her if he could—that the witness succeeded in effecting 
a cure, and that the defendant out of his own means paid to 
the witness the sum of $25 therefor—that the witness remain- 
ed in that neighborhood a considerable time thereafter, and 
heard the intestate speak of the said slave as having become 
the property of the defendant by reason of the facts already 
stated—that if the said slave had been well, she would have 
been worth, at the period referred to, $250 or $300, but in her 
diseased condition she was not worth more than $100—that 
the symptoms exhibited a worse state of the case than the wit- 
ness found it on treatment—that the charge for his medical at- 
tendance was quite low. ‘The defendant also proved, by an- 
other witness, two conversations with the intestate about six or 
seven years before his death, which took place in 1840, at times 
when some of his negroes were sick or dying, in which the 
intestate stated, that he had been unlucky with his slaves, that 
the woman Judy had when a girl been diseased in one of her 
legs, that he and his wife had done all they could for her, and 
theught she would die, and that he told his son William, if he 
would employ a physician and pay him, he should have her ; 
that William did employ Dr. Smith to attend her, that she got 
well, that William paid the doctor and she was now William’s. 
It was shewn that the defendant had always lived with his fa- 
ther, until the death of the latter, and superintended his busi- 
ness ; that he married six or eight years ago, and then began 
to cultivate a plantation four miles from home; that the ne- 
groes, as well of the father as of the defendant, worked some- 
times at one plantation and sometimes at the other ; that Judy 
sometimes worked out and sometimes did house service, but 
it was not shewn that Judy ever worked at the defendant’s 
plantation. ‘The Judge charged the jury that the defendant 
could not set up title to himself in Judy without a written bill 
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Dec. 1844. of sale, unless there had been a sale accompanied by an actu- 


State 


al delivery from his father to him, and that in this case there 
was no evidence from which they could infer a sale, accom- 
panied by actual delivery. 


J. T. Morehead and E. G. Reade for the plaintiff. 
J. H. Bryan and Norwood for the defendant. 


Rurrtin, C. J. The instruction, as we think, is certainly er- 
roneous in the point, that the defendant acquired no proper- 
ty in the slave by the sale, because there was no actual deliv- 
ery. A delivery is essential to the parol gift of a chattel ; but 
a sale is good without it at common law. “As soon as the 
bargain is struck, the property of the goods is transferred to 
the vendee, and that of the price to the vendor: but the ven- 
dee cannot take the goods, until he tenders the price. But if 
he tenders the money to the vendor and he refuses it, the ven- 
dee may seize the goods, or have an action against the vendor 
for obtaining them.” 2 Bl. Com. 448. The rule is correctly 
and intelligibly laid down, in several cases, to be, that when 
the bargain has been agreed on, and every thing that the ven- 
dor has to do with the goods is complete, the sale is absolute, 
without actual payment or delivery, so that the property is 
in the vendee and the goods are at his risk. Farling v. Baz- 
ter, 6 Barn. & Cres. 360. Hinde v. Whitehouse, 7 East. 
571. It is true that the vendee is not entitled to the posses- 
sion, until he pays or tenders the price or gets day for the pay- 
ment; but, as Mr. Blackstone says, the property is absolutely 
vested by a regular sale, without delivery. 

Thus it was at common law, as between the parties to the 
contract and all other persons, and in reference to all personal 
chattels. The acts of 1784 and 1792, c. 225,s.7; andc. 
363, altered the rule of the common law respecting the sales 
of slaves, where creditors or purchasers from the vendor are 
concerned. Whether the construction of those acts must be 
changed by reason of the formin which they are combined in 
the Revised Statutes, c. 37, s. 19, in which the preambles and 
recitals are omitted, it is not incumbent on us now to deter- 
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mine, inasmuch as this transaction occurred in 1822, or be- Dec. 1844. 
fore. As the acts then stood, it was in many cases decided, i 
that they had no operation between the parties, but werein- _v 
tended for the benefit of creditors and purchasers alone, — 
Knight v. Thomas, 1 Hay. 289. Hence, where there is a 

bill of sale, it is good between the parties, though it be unat- 

tested and unregistered, Cutlar v. Spillar, 2 Hay. 61; and 

there need be no writing at all, but the contract may be by 

parol, Rhodes v. Holmes,2 Hawks, 193. And in Bateman 

v. Bateman, 2 Murph. 97; and Cotton v. Powell, 2 Law 

Repos. 431, it was held that a sale of a slave was good by 

parol, as between the parties, without delivery, as it was at 
common law. ‘Those cases are in point; and the evidence, 

if believed, established the payment of the money bv the de- 
fendant, according to his contract. ‘This point being decisive 

of the ease, we need not consider, whether there was not evi- 

dence, on which the jury might have found the possession of 

the slave to have been in the son, after the contract with the 

father and while they were residing together. However that 


might be, the negro vested in the defendant by the contract of 
sale, without a delivery ; and it does not appear that the father 
ever disputed it or set up any adverse possession or claim, but 
on the contrary, he continued, as long as he lived, to acknowl- 
edge the son’s title. 


Per Cugiam, Judgment reversed and venirg 
de novo awarded. 
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DEN ON DEM. OF ELIAS A: SPRINGS & AL. +s. ELIZABETH 
HANKS. 


Dec, 1942, 4 deed, under the statute of uses, can convey no title to land, unless a good 
or a valuable consideration is expressed on the face of it, or, if not so ex- 


pressed, can be proved aliwnde. 

Conveyances by the common law, which operated by the actual transmuta- 
tion of possession, required no consideration to support them ; but those 
under the statute are void without consideration, because the statute only 
converts into a legal estate, the use, which was before an equitable interest ; 
and equity would enforce no use, where there was not a good or a valuable 


consideration to support it. 


Appeal from the Superior Court of Law of Lincoln Coun- 
ty, at the Fall Term, 1844, his Honor Judge Manty presi- 
ding. 

In this action of ejectment a verdict of guilty was submit- 
ted to by the defendant, subject to the opinion of the court 
upon the legal validity of the deed, under which she set up 
title. And it was agreed by the parties, that, if that deed should 
be deemed sufficient in law, the verdict might be set aside and 
a non-suit entered. 'The deed was objected to on the ground, 
that there is no consideration, moving the donor, stated upon 
its face. The court, being of opinion that a deed of gift, such 
as the one in question, might operate without a consideration 
as against a volunteer, (which the lessor of the plaintiff was 
admitted to be) set aside the verdict and entered a non-suit. 
From this judgment the plaintiff appealed to the Supreme 
Court. 

The following is in substance a copy of the deed : 


“State of North Carolina , 
Lincoln County. . Friday the 14th March, 1831. 


This day, I, Adam A, Springs, have given unto Elizabeth 
Hanks, the daughter of Thomas Hanks of this county, du- 
ring her natural life, and at her death to her two children, 
Lewis J. Bertrand and Parmelia, and their heirs and assigns , 
forever, a certain tract or parcel of land, (then describing it) 
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which said lands I hereby warrant and defend to the said Eliz- Dee. 1844. 


abeth Hanks and her two children above mentioned, according 


to the tenor above against all manner of claims except my own 
during my natural life, after which the warranty is hereby 
confirmed forever. Witness, &c. (Signed and sealed by 
Adam A. Springs.)” 


Boyden for the plaintiff, relied upon the general doctrine 
that in every deed operating under the Statute of Uses, there 
must be a good or valuable consideration, expressed or proved. 

H. W. Guion for the defendant, to shew that a deed with- 
out consideration was good against the party himself, or those 
claiming under him subsequently as volunteers, cited the fol- 
lowing authorities: Treat. of Eq. b. 1, c. 5,s.2. Clavering 
v. Clavering, 2 Vern. 473. Cruise’s Dig. Tit. 32. Deed, ch. 
2, s. 44,45 and 46. ‘Touchstone, chap. 10, 221. Thomas 
Coke, 2 Marg. p. 236, note N. 4 Kent’s Comm. 462. Burton 
on real property, 173, sec. 532, 536. 7 Term Rep. 477. 4 
East. 200. 2 Sch. and Lefroy, 228. 1 Car. Lew Rep. 380. 
Vellers v. Beaumont, 1 Vern. 100. Boughton v. Boughton, 
1 Atk. 625. 


Daniet, J. The defendant’s counsel contends, that a deed 
of bargain and sale, without any consideration either good or 
valuable, will transfer the legal freehold in lands to the donee, 
as against the donor and all volunteers. And he has cited 
Touchstone, ch. 10th, page 221; where the author says, that 
“hese words (bargain and sale) do signify the transferring 
the property of a thing from one to another upon valuable con- 
sideration, by way of sale. And herein only it doth differ 
from a gift, that is,a gift may be without any consideration or 
cause at all.” If the counsel had observed that the author 
had, on the same page, just concluded his observations upon 
the law of “ feoffment,” he must have clearly understood him, 
when the aforesaid remarks were used, to allude only to that 


mode of conveyance, (feoffment) when he said a gift of a free- © 


hold estate in land, may be good without consideration. For 


v 
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Dec. 1844. the author says, that a feoffment (donatio feodi) is the gift or 
8 grant of lands, by the delivery of seisin and possession of the 


v 


thing given; and from hence, he says, comes the word en- 


-_ Seoff ; for by this word, and the words give and grant, is this 


kind of conveyance most commonly made : but livery of sei- 
sin, is the operative and the essential part of the assurance. 
And no estate of freehold passes till livery of seisin is made, 
1 Touch. 203, (Preston’s ed.) A consideration given by the 
purchaser was never necessary to complete any species of 
common law conveyances, which operated by the actual trans- 
mutation of possession. The purchaser was bound only to 
perform the feodal services incident to the tenure of the land 
possessed by him. When the ceremonies were performed 
which the law prescribed; the purchaser was either seized of 
a freehold estate, or he was possessed of a term in the land, 
as was intended by the parties. But a deed of bargain and 
sale, even with a consideration transferred to the bargainee no 
legal estate in the lands, prior to the passage of the Statute of 
Uses. But before that time, it was a Court of Equity only which 
created a use or equitable estate in the bargainee ; and this was 
done from motives of conscience, upon payment of a valuable 
consideration : and equity took exclusive jurisdiction of such 
uses. It was the Statute of Uses, (27 Ch. 2) which changed 
the equitable estate in the lands (the use) into legal estates, 
but in those cases only where the grantor or some other per- 
son, was seized to the use of the grantee or bargainee. The 
law, the statute transferred the possession of the land, to him 
who before had the use ; and it declared, that he who had the 
use in the land, should thereafter have and hold the legal es- 
tate, in the same plight and condition, that he before held the 
use. Before this statute was passed, Courts of Equity never 
declared the bargainor or covenantor a ‘rustee fot the bar- 
gainee or covenantee, unless there was either a valuable con- 
sideration or a good consideration existing at the time. For 
these considefations only raised in Equity, to the covenantee 
or bargainee, the use or equitable estate in the lands. ‘There- 
fore, inasmuch as the statute only transferred the possession 
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or legal estate in the lands, to him who had the wse in the Dec. 1844. 
same lands, it follows necessarily that if the bargainee or cov- ‘Springs 
enantee has not the use in the land (and without a good ora 
valuable consideration no use could ever enure to such person,) Hanks 
the statute cannot help him to the legal estate. It is very true 
that if the deed given to the defendant, had been either upon 
a good or a valuable consideration, it might have been averr- 
ed and proved, as no consideration is mentioned in the deed ; 
and then a use would have been raised for the defendant and 
her children, which the statute would have converted into le- 
gal estates. But until that be done, no use exists in them, and 
of course no legal estate in the land. A. Springs never con- 
veyed the freehold in the land to the defendant, either by any 
of the modes of conveyance known to the common law, or 
under the Statute of Uses. The deed, in part, operated as a 
feoffment without livery and seisin, which created only an es- 
tate at will; and the death of A. Springs has determined that 
estate. The decision of the Judge was, we think, erroneous, 
and therefore there must be a new trial. 


Per Curiam, Judgment reversed and a venir'e 


de novo awarded. 
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CHARLES R. KINNEY, Apw’s. &. To THe use or JOHN Q. PER- 
KINS vs. WILLIAM ETHERIDGE, Apwm’r. or E. SAUNDERS. 


Dec. 1844. On the petition of the guardian of a ward to the Court of Equity, two negroes 
~ were directed to be sold by the Clerk and Master for the purpose of re-im- 
bursing him for certain necessary advances he had made for his ward. At 
the sale, the guardian bought the negroes and gave his notes. The ward 
came of age, and with the consent of the Clerk and Master, settled with his 
guardian and took back the negroes the guardian had bought. He then 
applied to the administrator of the Clerk and Master, to whom the bonds 
had been made payable for the bonds, and brought suit on them in the name 
of the administrator. Held that it was competent for the defendant to give 
these facts in evidence to shew a payment and satisfaction of the bonds, to 
one authorized by the plaintiff to receive such payment. 


Appeal from the Superior Court of Law of Camden County 
at the Fall Term, 1842, his Honor Judge Battey presiding. 


This was an action of debt on two bonds for $250 each, 
which were given by the intestate Saunders, to the intestate 
Ferebee. Plea—payment. On the trial the defendant insist- 
ed, that his intestate had made the payment to one John Q. 
Perkins for the plaintiff. For the purpose of establishing it, 
he offered evidence, that Saunders was the guardian of Per- 
kins, and that, while guardian, Saunders filed a petition in 
the Court of Equity and therein stated, that the expenses of 
the ward’s edueation exceeded the income of his estate, and 
prayed that two of his negroes should be sold under the direc- 
tion of the court to raise a fund for that purpose; and that 
thereupon a decree was made, that the negroes should be sold 
and that the sale should be made by Ferebee, who was the 
Clerk and Master of the Court, upon the terms therein pre- 
scribed ; that Ferebee made the sale, and at it Saunders be- 
came the purchaser of the negroes, and for the price gave the 
bonds now sued on. Ferebee died in possession of the bonds, 
and they came to the hands of Kinney, as his administrator, 
who several times requested Saunders and Perkins, after the 




















OF NORTH CAROLINA. 


latter came of age, to settle the matter between themselves, so Dec. 1844. 


that Kinney might settle with Perkins, and they both gener- 
ally replied, “that they would arrange it.” The defendant 
then proved, that Saunders and Perkins came to a settlement, 
that Perkins received the negroes back from Saunders, and 
sold them to other persons, and with the money discharged 
debts to other persons incurred in his education, and for which 
Saunders had become responsible, and then gave to Saunders 
a release from all demands against him as his late guardian. 
Afterwards Saunders died, and Perkins applied to Kinney for 
the bonds and got them, and then instituted this suit in the 
name of Kinney. On the trial, the plaintiff objected to the 
evidence, shewing the origin of the bonds, and the interest in 
them of Perkins, and his release. But the court received it, 
and the jury found that the debt had been paid ; and from the 
judgment the plaintiff appealed. 


Kinney for the plaintiff. 
A. Moore for the defendant. 


Rurrin, C.J. The objection to the evidence is urged up- 
on the ground, that a Court of Law only recognizes the legal 
ownership ; and that here Perkins had but an equitable inter- 
est, and could not receive payment or release the debt. But 
that principle is misapplied to this case. The defendant does 
not insist on the release as a bar proprio vigore; for he does 
not even plead it. Buthe relies on payment to Perkins, as a 
person authorized to receive it by the plaintiff himself. ‘That 
authority was contained in the directions of Kinney to Saun- 
ders and Perkins, to settle these debts between themselves ; 
and perhaps, it was necessary to shew nothing more on the 
part of the defendant, to constitute an agency of Perkins for 
the plaintiff, as the legal creditor. But the defendant was cer- 
tainly at liberty to go further and satisfy the jury of the ex- 
tent of the agency and the purpose of it, by laying before 
them the origin of the debts and the original interest in them 
of Perkins, as explanatory of the whole transaction. It is 
like payment to one, to whom a note is transferred without 
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Dec. 1844.endorsement. ‘The assignee thereby becomes the agent of the 
" payee of the note, and the debtor may plead payment to him 
as payment to the original creditor. But toestablish the agen- 
cy, evidence of the transfer of the note is competent ; for that, 
indeed, creates the agency. Here, there is complete evidence 
of an agency in Perkins to settle and receive payment for the 
plaintiff; and evidence from which the jury could fairly in- 
fer, that, in conformity to the authority of Kinney to them, 
the parties, Saunders and Perkins, did settle, and Perkins re- 
eeived back his negroes in discharge of these bonds. 


Per Curiam, Judgment affirmed. 


THE STATE ON THE RELATION OF J. & J. HORNE vs. 
YOUNG H. ALLEN. 


It is not necessary, in an action against a sheriff for the misconduct of one 
who acted as his deputy, to shew a written deputation. 

It is sufficient to shew that he acted generally as deputy, without going back 
to his appointment. 

There is no law, which requires the deputation of the sheriff to be in writing. 

The admissions or declarations of a sheriff’s deputy are evidence against the 
sheriff, when they accompany the official acts of the deputy or tend to charge 
him, he being the real party in the cause, for he is the agent of the sheriff. 

When claims are put into the hands of an officer for collection, and he refuses 
or neglects to account for them, he is justly chargeable not only with the 
principal sums, but also with interest from the time the claims began to 
bear interest. 

The sheriff is subject to the payment of 12 per cent. interest on moneys col- 
lected and not properly accounted for, according to our Act of Assembly, 
though the default was that of his deputy. 

The cases of The State v. Fullenwider, 4 Ired. 366, and State v. McIntosh, 2 
Ired. 53, cited and approved. 


Appeal from the Superior Court of Law of Anson County, 
at the Fall Term, 1844, his Honor Judge Battey presiding. 
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This was an action of debt against the defendant, upon his Dec. 1844. 
official bond as Sheriff of Anson County, dated the 15th of... 
October, 1838, to recover the amount of certain claims placed 
in the hands of one William H. Gulledge, who, it was alleg- 
ed, was the deputy of the said defendant, and had collected 
money for the plaintiff, as deputy, and upon demand refused 
to pay. 

Joseph White, the present sheriff of Anson, and who suc- 
ceeded the defendant in October, 1840, proved a demand of 
the defendant before suit brought. He stated, that, in a con- 
versation with the defendant upon the subject, the defendant 
said he would see Gulledge and get him to settle it—that, 
when he went to serve the writ, the defendant remarked that 
he should have the money to pay, and that, if James Horne 
was not as great a rascal as Gulledge, he would confess a judg- 
ment and have recourse to the sureties of Gulledge—that the 
defendant said they could not prove that Gulledge was his 
deputy for more than three months. The witness further 
stated, that, soon after he entered upon the duties of his office 
in the Fall of 1840, the defendant recommended Gulledge to 
him as a suitable person as deputy sheriff, stating at the same 
time that Gulledge had on hand some unfinished business, 
which he wished to wind up. ‘This witness further stated, 
thathe never heard the defendant admit that Gulledge was 
his deputy for more than three months, but never heard him 
say, in any of the conversations alluded to, that he was not 
his deputy for more than three months. 

The plaintiff then offered in evidence the receipts of Gull- 
edge, for claims to collect as deputy sheriff, dated 25th Octo- 
ber, 1839, which evidence was objected to by the defendant 
but admitted by the Court. 

The defendant then introduced Gulledge, (having first re- 
leased him) who stated that he was appointed a deputy of the 
defendant in October, 1838—that his deputation was in writ- 
ing, and that it was lost and could not be found—that he was 
appointed for three months and three months only, during 
which time there was no defalcation—that, after that period, 
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Dec. 1844. he acted for nearly two years as deputy sheriff in the county 
of Anson, and in the town of Wadesborough, where the de- 
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fendant lived—that he served warrants and returned them be- 
fore justices of the peace on public days in the town of Wades- 
borough, as deputy sheriff—that this was frequently done— 
that he advertised Jands and other property for sale to satisfy 
executions in his hands for collection—that he did not remem- 
ber that he added the letters D. S. to his name in the adver- 
tisements, but that he put them to his name endorsed on war- 
rants and executions—that he arrested and took persons to 
jail—that the defendant had once sent him to summon a wit- 
ness and gave him no special deputation—that he did not 
know that the defendant ever knew that he acted as deputy, 
after his written deputation expired—that he continued to act 
as deputy until October, 1840, and was never forbidden by the 
defendant so to act. There was no evidence at what period 
the various sums were collected, but it was admitted on the 
trial, that, at the time of the demand, Gulledge had in his 
hands collected of the plaintiff’s money as principal, $323, 
and the plaintiff admitted that out of this should be deducted 
$104 86. 

The court instructed the jury, that, if Gulledge acted as 
deputy of the defendant in the county of Anson, and with his 
approbation and consent, and had, as such, collected money 
for the plaintiffs and refused to pay it over to them, that the 
defendant as sheriff would be responsible for the amount col- 
lected after demand made upon him, although a written dep- 
utation had been given him for three months onl y—that the tes- 
timony was submitted to them to enquire, whether Gulledge 
acted as deputy when the money was collected, and whether 
it was known to the defendant that he was so acting and by 
his consent—and in the next place to enquire what amount 
of money Gulledge had collected, at the time of the demand, 
of principal and interest—that if they were satisfied he had 
acted as deputy with the consent of the defendant, and had 
collected money, as such, and refused to pay, after demand 
upon the principal, they should find for the plaintiffs. And, 




















OF NORTH CAROLINA. 


39 


as it did not appear when the several claims were collected, Dec. 1844. 


they should calculate interest at 6 per cent. from the time they ~ 


were due up to the demand, and that after that they should 
calculate interest at 12 per cent. per annum to the present 
time—that if they were satisfied he did act as deputy, but 
without the consent or approbation of the defendant, they 
should find a verdict for the defendant. 

The defendant’s counsel requested the court to instruct the 
jury, that, if they believed Gulledge, who stated that in fact 
he was deputed for three months and for three months 
only, within which time there was no defalcation, the de- 
fendant was entitled to their verdict, notwithstanding Gull- 
edge had done any acts, such as before mentioned. The 
court refused to give this instruction; and again instruct- 
ed the jury, that it was not necessary for the plaintiffs to 
prove that an express appointment was given to Gulledge 
by the defendant to act as deputy—but if it was known to the 
defendant that he was acting in that capacity, and he was do- 
ing so by his consent, he, the defendant, would be responsible 
for his conduct, as much as if he had a deputation in writing. 

The jury under these instructions found a verdict in favor 
of the plaintiffs and allowed interest on the claims to the time 
of the demand, and 12 per cent. afterwards. 

The defendant’s counsel moved for a new trial, upon the 
grounds: First, That the receipts should not have been ad- 
mitted in evidence ; Secondly, That the court did not charge 
the jury as required; Thirdly, That interest should not have 
been caiculated upon any claims from the time of the receipts 
by Gulledge, but only from the time of the demand ; Fourth- 
ly, That 12 percent. interest should not have been allowed 
atany time upon any claim. The court discharged the rule 
for a new trial, and rendered judgment for the plaintiffs, from 
which the defendant appealed to the Supreme Court. 


Tredell for the plaintiffs. 
Strange for the defendant, submitted the following argu- 
ment : 
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Dee. 1514. Four objections were taken below and made the ground of 


State 


Vv 
Allen. 


~ motion for a new trial. 

The first is, that the receipts of Gulledge were admitted as 
evidence against the defendant, and in support of this objec- 
tion, reference is made to the case of The State v. Fulenwi- 
der and others, 4 Ired. 364. 

The second is, that the judge refused to tell the jury as re- 
quested by counsel, “that if they believed Gulledge, who 
stated that he was in fact deputed for three months only, with- 
in which time there was no defalcation, the defendant was en- 
titled to their verdict, notwithstanding Gulledge having done 
any acts, such as before mentioned.” Now if this proposition 
was true in law and in fact, it seems to me to follow that the 
defendant was entitled as a matter of right to have it stated— 
and a refusal on the part of the judge so to declare when re- 
quested, was equivalent to an intimation that it was not true. 
That the fact is true that Gulledge so stated, is set forth in the 
record; whether the jury believed such statement, was a 
question solely for them, but what if they believed the state- 
ment was the legal conclusion, was a matter for the Court, and 
the parties had surely a right to the opinion of the Court 
thereon. And the only question now is, should the opinion 
of the court thereon have been in favor of the defendarit? 
That all public officers must derive their authority from some 
proper source appears plain, and that persons treat them as 
such or not, at their own peril. State v. Briggs, 3 Ired. 357. 
Admit, for the sake of argument, the principle to be, that be- 
tween individuals where a number of acts of agency are prov- 
ed to have been performed by one person for another, the jury 
is at liberty, in favor of one who has acted upon the faith of 
such appearances, to make the person whose authority has 
been thus used, responsible for the acts of the other as his 
general agent, and it is submitted that even in that case, it would 
be going very far, and that truth must in numberless cases be 
sacrificed to policy. Yetcan it be so witha public trust which 
the holder ought to delegate very cautiously, and ought never 
by inference to be forced to delegate, where in point of fact 
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he had not. Not only the private interest of the sheriff and Dec. 1844. 


his sureties, but the public interest might be much compromit- 
ted by such strained inferences. How is the sheriff to pre- 
vent a man from serving process which others may put into 
his hands? If, as in this case, the sheriff has given the party 
a limited deputation which expires by its own limitation, he 
‘annot be required to give notice of that fact toany one, and 
if required, how is he to give such notice, andto whom? If 
he gives a general authority, all he can do, (and that I suppose 
he may do) is to revoke it, but if, after he has revoked, other 
persons choose to go on and treat the person as the sheriff's 
deputy, how can he help it? Besides, public convenience re- 
quires that the sheriff should have it in his power to employ 
agents from time to time in special services, (and we know the 
bailiffs in England act under a special warrant in every case.) 
But if his happening to employ the same agent several times 
in such special services would justify an inference that he is 
his general agent against direct proof to the contrary, then the 
bailiff is in this dilemma: he must either suffer the public 
service to be tardily performed from a needful caution in em- 
ploying agents, or expese himself and his sureties to certain 
ruin, by rendering every hardy ruffian, who may be well suit- 
ed to particular services by the frequency of his employment, 
his general deputy, and himself and sureties liable for all his 
abuses of an imprudent trust that others may repose in him. 
But it may be said that it is hard for creditors who place debts 
for collection in the hands of a person under such circum- 
stances to lose for want of liability in the sheriff. By no 
means ; their course is a plain one. When they think of put- 
ting papers in the hands of a person whom they suppose to be 
an officer, they have only to ask the sheriff if he is so—if he 
answers negatively, it will be their own folly to trust him—if 
he answers affirmatively and according to the truth, the sher- 
iff cannot disprove it—and if he answers affirmatively, and 
not according to the truth, then he will at least be liable for 
the deceit. Surely thus much diligence at least is not hard 
upon acreditor. But it seems to me we were entitled to the 
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Dec. 1844. charge as a legal conclusion upon another ground. ‘The acts 
State 
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relied on were only circumstantial proof of an existing agen- 
cy ; they did not constitute the fact itself. Circumstances are 
only of value when they lead to truth, aud no right reason 
can justify us to conclude from circumstances the existence of 
a fact, the non-existence of which fact is proven by credible 
and credited evidence. Now, if the jury believed Gulledge, 
he disproved the fact which the circumstances tended to prove; 
and the refusal of the judge to charge as requested, involved 
the proposition, that, although they might believe Gulledge, 
and therefore that he was not the deputy of the sheriff at the 
time of his defalcation, yet they might still rely upon the cir- 
cumstantial evidence, and conclude that he was; or in other 
words, that they might believe Gulledge, although such belief 
involved a necessity of finding for the defendant, and yet be- 
lieve quite the contrary, and find for the plaintiff. 

The other points are submitted without remark. 


Dantgt, J. First, the defendant insists, that, as no defal- 
cation took place, until after the expiration of his written dep- 
utation to Gulledge, he is not responsible in this action. We 
think he is. In England, the bailiff is not the general recog- 
nized officer of the sheriff, like the under sheriff. It is from 
the warrant issued by the sheriff, or the deputy in the name 
of the sheriff, and not from his appointment as a sheriff’s of- 
ficer, that the bailiff derives his authority to execute the writ. 
Therefore the acts of a regular sheriff’s bailiff, in the execution 
of process, are not sufficient to fix the sheriff with a liability 
for such acts, without proving the warrant. Drake v. Sykes, 
7 Term, R. 113. Watson on Sheriffs, 36. But the acts done 
in the name of a Sheriff by a person, who is proved to have 
acted generally as deputy sheriff, are good. Doe on dem. 
James v. Brown,5 Barn. and Ald. 243. Francis v. Neaves, 
3 Brod. and Bing. 26. In the case of the State v. McEntire, 
3 Ired. 174, the court said, that a person who undertakes an 
office and is in office, though he might not be duly appointed, 
is yet, from the possession of its authorities and the enjoyment 
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of its emoluments, bound to perform all the duties and liable Dec. 1844. 
for their omission, in the same manner as if the appointment 
were strictly legal. And in the State v. McIntosh, 2 Ired. 53, 
the court said, that the relation between the sheriff and his de- 
puty may be established by the same means, by which that 
between the sheriff and the public is established ; namely, by 
shewing that he acted as such, without going back to his ap- 
pointment. Indeed, in that case, the very point which is now 
before us, was decided. We know of no law, which requires 
the sheriff to make his deputation in writing. If a man acts 
as deputy, with the knowledge and consent of the high sheriff, 
the high sheriff is as much bound for his acts and omissions, 
as if the deputation were in writing. If that were not so, the 
public might sustain great injury. Secondly, the defendant 
contends that the receipts, given by Gulledge as deputy sheriff, 
for the claims put in his hands, were not evidence against him. 
We think they were evidence against him as admissions by the 
deputy. ‘The admissions or declarations of the deputy are 
evidence against the high sheriff, when they accompany the 
official acts of the deputy, or tend to charge him, he being the 
real party in the cause, for he is the agent of the high sheriff. 
Snowball v. Godrick, 4 Barn. and Ald. 541. Yabsley v. Do- 
ble, 1 Ld. Ray, 190. Drake v. Sykes, 7 Term. R. 113. State 
v. Fullenwider, 4 Ired. 366. Thirdly, the defendant insists, 
that the court erred in charging the jury, that they might give 
interest at the rate of 6 per cent. per annum, from the time the 
claims bore interest up to the time of the demand on the sheriff ; 
when in law, he says, the interest should have been calculated 
on the debts only up to the times when they were received by 
Gulledge. We think there was no error in this part of the 
charge. Thetime or times, when Gulledge received the mo- 
neys from the several persons owing the claims, was not ex- 
actly ascertained ; and, as the money was not paid to the plain- 
tiff, when demanded, a presumption arose that Gulledge had 
used it as soon as he collected it, and the defendant offered no 
evidence to rebut this presumption. There is no other rule 
for making him liable for the iaterest which he collected, as 
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Dec. 1844. he knew best when and how much he did collect. Fourthly, 
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the defendant insists, that it was error for the judge to charge 
the jury, that he was liable to 12 per cent. perannum by way 
of damages, from the time of demand up te the trial. We think 
the charge was correct in this particular also. The Act of 
Assembly of 1819 (Rev. Stat. ch. 81, sec. 5) subjects sheriffs, 
constables, &c. to 12 per cent. per annum damages for the non- 
payment of moneys collected by them, from the time of the de- 
tention from any person, having a right to require tke pay- 
ment thereof, up to the payment, and such damages shall form 
part of the judgment. On the sumon which the six per cent. 
interest was given up to the demand, twelve ought to be given 
afterwards. The Act of Assembly of 1836 (Rev. Stat. ch. 109, 
sec. 23) declares, that whenever a sheriff or deputy shall re- 
ceive claims for collection, it shall be his duty to collect them 
and pay them over, and, in default of such duty, he shall be 
liable to the owner for damages, which may be recovered on 
the official bond. And the sheriff and his sureties shall be lia- 
ble, in like manner and for like damages, as are provided for 
in the case of money collected by sheriffs under process of law. 
And we know that, by the common law, the high sheriff is 
liable for any injury occasioned by neglect of duty in the under 
sheriff; the high sheriff alone is responsible to the party inju- 
red. State v, Fullenwider, 4 Ired, 366. Watson on Sheriffs, 
33. 


Per Curiam, Judgment affirmed. 
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THE STATE vs. DOCTOR F. MANN. 


A magistrate has no right to issue a search warrant for runaway slaves, or Dec. 1844. 
such as have been seduced away. en 
A search warrant can only issue for goods or chattels, which are distinctly 
alleged to have been stolen. 
Where on the face of such a warrant, it appears, that the magistrate had not 
jurisdiction, the officer, who attempts to execute it, is a trespasser. 
A magistrate ought to issue no such warrant, except on oath; but although it 
does not appear to have been issued on oath, the officer is justified in exe- 
cuting it, if the subject matter be within the magistrate’s jurisdiction. 
The case of the State v. McDonald, 3 Dev. 470, cited and approved. 


Appeal from the Superior Court of Law of Stanly Coun- 
ty, at the Fall Term, 1844, his Honor Judge Bar.ey presi- 
ding. 

This was an indictment, for an assault, and the jury return- 
ed a special verdict, in which they state, that the defendant 


presented a loaded pistol at one Rowland Forrest, the prosecu- 
tor, while he was attempting to enter the house of the defend- 
ant, in the day time, claiming to do so by virtue of a warrant 
issued by a justice of the peace, to search the house of the de- 
fendant for a negro, alleged to have been stolen from one Tho- 
mas Rowland. and farther alleging that the negro was in the 
possession ofthe defendant ; and the jury being ignorant whe- 
ther said warrant was of sufficient legal form and substance to 
justify the said Rowland Forrest in entering the house of the 
defendant against his will, at the time and for the purpose 
aforesaid, submit the same to the judgment of the court, and if 
the court is of opinion that the warrant is of sufficient legal 
form and substance to justify the said Rowland Forrest, then 
they find the defendant guilty ; if otherwise, they find him not 
guilty. "The warrant, which is set forth in the special verdict, 
States that “ whereas it appears to me, A. C. Freeman, one of 
“the Justices of the Peace for Stanly County, that the follow- 
“ing negroes (to wit. &c.) have within the last three days, been 
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Dec. 1844.“ by some person unknown, feloniously stolen or went out of 
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“the possession of the said Thomas Rowland, jr. in the county 
“aforesaid, and that the said Thomas Rowland, hath proba- 
“ble cause to suspect, and doth suspect that the said negroes 
“are in the possession of Edith, Doctor F. and Rowland H. 
“ Mann, in the county aforesaid.” It then goes on to com- 
mand the officer, to enter the dwelling house of the said par- 
ties, warning them, and to search for the said negroes; if 
found, to bring them and the said parties before the said A. C. 
Freeman, or some other justice of said county. The judge 
presiding, decided that this precept did not justify the officer 
in entering the dwelling house of the defendant against his 
will, and gave judgment for the defendant; from which the 


State appealed. 


Attorney General for the State. 
No counsel in this court for the defendant. 


Nasu, J. The only question presented to us by the case 
is, was the court correct in pronouncing the warrant insuffi- 
cient to justify the officer; for if it was sufficient the defend- 
ant was guilty; if it was not, the defendant was not guilty, 
and entitled by the special verdict to an acquittal. We entire- 
ly agree in opinion with the presiding judge. This isa search 
warrant, and substantially one to search for and apprehend 
negroes that had runaway from Thomas Rowland. For, al- 
though in the first part of the warrant, it is stated that the ne- 
groes had been stolen from said Rowland by some person un- 
known, it immediately proceeds to qualify the charge by sta- 
ting, “or went out of the possession of the said Thomas Row- 
land.” Whether the warrant was issued upon the oath of any 
person or not, we are not informed. If it was, it is evident 
the informant had not his own consent to swear they had been 
stolen. What confirms this view of the case is, that the war- 
rant proceeds to state, that Thomas Rowland had probable 
cause to believe, and did believe that the negroes were in the 
possession of the defendant with others, not that they were 
secreted. It is evident then that this was a warrant to search 





OF NORTH CAROLINA. 47 


for negroes, who had either absconded from their owner, and Dec. 1844. 
were in the possession of the defendant under a claimof right, 1. 
or that they had been seduced from his possession by the de- _ v 
fendant, and were harbored by him. Was it a case, then, —— 
which authorized the magistrate to issue a search warrant? 

We are of opinion it was not, and that the want of authority 

was evident upon the face of the precept. Lord Campen, in 

the case of Entices, 11 State Trials, 321, states, that war- 
rants to search for stolen goods had crept into the law by im- 
perceptible practice—that it is the only case to be met with, 

and that the law proceeds in it with great caution. For first, 
there must be a full charge upon oath of a theft committed. 
The warrant in this case does not contain a full charge of a 
theft committed, in stealing the negroes, nor, indeed, of any 
theft, and if the warrant pursues the affidavit, if any was 
made, does the affidavit make the charge. The case cited 
establishes the doctrine, that a search warrant ean be granted 
only upon a charge of stealing, or of the commission of a fel- 
ony. This doctrine has been expressly recognized in this 
court as the law of this State,in the case of the State v. Mc- 
Donald, in 3d Dev. 470. That, also, was a case of a search 
warrant for negroes who had been seduced from the posses- 
sion of their owner, and the court declare that the warrant 

did not justify the officer who executed it, and that he was 
criminal!y guilty of a trespass. Strike out from this warrant 

the words “that said negroes have been within the last three 
days feloniously stolen,” and the warrant in McDonald’s case 

is the same with this, and those words taken in connexion 
with those that follow fully explain them, not to mean a felo- 

ny, but simply a misdemeanor, ‘'T'he warrant then in this case 

was, obviously, to search for negroes who had runaway or been 
seduced from the possession of Thomas Rowland, and been 
harbored by him, which by our laws is but a misdemeanor, 

for which a magistrate has no power to grant such a warrant. 

The warrant therefore in this case was null and void, and 
conferred upon the officer no power to act; and in attempt- 

ing to execute it in the manner he did, he is a trespasser, for 
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Dec. 1844. every officer is presumed to know the law, and to know that 
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he is not bound and has no power to execute a precept which 
is not within the jurisdiction of the magistrate issuing it. 2nd 
Hawkins, 130, 5, 10. State v. McDonald, before cited. 
The warrant in this case does not profess to be issued upon 
the oath of any one, nor does it appear in any part of the 
case that such was the fact, nor is it at all important to this 
enquiry how the fact was—it being a matter between the de- 
fendant in the warrant and the magistrate. If the magistrate 
had jurisdiction, the officer was justified in executing it. 
Every State’s warrant, however, issued by a magistrate, for an 
offence not committed in his presence, should be on the oath 
of the party requiring it, as well to ascertain that there is a 
felony, or other crime committed, without which no warrant 
should be granted, as also to prove the cause and probability 
of suspecting the party, against whom the warrant is prayed. 
A Bla. C. 291. 

We see no error in the judgment of the Superior Court, 
and it must therefore be affirmed. 


Per Curiam, Judgment affirmed. 
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AARON SIMPSON’S EXECUTORS vs. LUCETTA BOSWELL. 


A., having nine children, in the year 1826 put into the possession of James Dec. 1844. 
Boswell, who had married one of his daughters, Nancy, certain slaves. In = 
1832, A. made his will and died. By his will, he gave to his wife certain 
real and personal property for life, and diretted that after her death the per- 
sonal property should be sold, and the proceeds equally divided among his 
children. He then disposes of his property as follows: “I give to my son 
Joseph, after his mother’s death, the land given to her. I also now give 
him a negro man, John, and his smithing tools, (and other property named) 
in order to make him equal with my other children. I give to the heirs of 
my son, Moses, deceased, one-ninth part ef my estate not otherwise devised. 
I give to my daughter, Kitty, one-ninth part in like manner. I give to my 
son, Roger, the ninth part as above mentioned, after paying to the estate 
the sum of $60, that being a sum received over and above his equal part 
with my other children. I give to my son, Heydon, the ninth part of my 
estate, not otherwise devised, after paying to the estate the sum of $300, 
which has been received by him if property. I give to my daughter, Pe- 
nelope Graves, the ninth part of the estate, as above stated, after paying the 
sum of $300 to the estate, it being for a negro which she now has in her 
possession. 1 will to my daughter, Nancy, the ninth part of the estate as 
above mentioned, except a tract of land I purchased from her husband, 
James Boswell, which land isto be sold and equally divided among my 
other children and their heirs. I give to my daughter, Priscilla, the ninth 
part of my estate as above named. I will te my son; Enoch, the ninth part 
of the estate, as above stated, with the addition of $200, to be received out 
of the estate, it being due to him in consequence of having received no 
land. I will to my son, Joseph, the ninth part of my estate, as before stat- 
ed; making it equal to them all.” The legacies were assénted to, aad the 
executors paid over to James Boswell one-ninth part of the estate, not de- 
ducting fiom it the negroes put in his possession in 1826—which Boswell 
held from 1832 till 1843, as his own property. 

Held, first, That the tes:ator intended by his will, to ratify all the gifts, perfect 
or imperfect, which he had made to his children in his lifetime, and that 
therefore the negroes placed in pessession of James Boswell on his mar- 
riage with the testator’s daughter, were confirmed as gifts—though the gifts 
were not made strictly according to law. 

Held, secondly, That this possession of Boswell from the death of the testator, 
claiming the property in the negroes, barred the action of the testator’s ex- 
ecutors, by virtue of the Statute of Limitations, 
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Dec. 1844. Appeal from the Superior Court of Law of Caswell County 
“Simpson &t the Fall Term, 1844, his Honor Judge Pearson presiding. 
ma This is an action of detinue for four slaves. It was deci- 
‘ ded in the Superior Court on a case agreed, to the effect follow- 

ing: 

In the year 1826, James Boswell intermarried with Nancy, 
the daughter of Aaron Simpson, and, very shortly afterwards, 
Simpson put into the possession of Boswell the slaves now in 
controversy, or one from which they descended. In 1832, 
Simpson made his willand died. By that instrument he gave 
to his wife a tract of land, whereon he lived, for her life, and 
also some slaves, which are named, and other articles of fur- 
niture and stock; and at her death he directed every thing 
given to her, except the land, to be sold, and the proceeds 
equally divided among his children. Then follow these dis- 
positions : 

“ ] give to my son Joseph, after his mother’s death, the land 
given to her. Ialso now give him a negro man, John, and 
his smithing tools, a bed and furniture, one cow and calf, six 
sheep and six hogs, in order to make him equal with my other 
children. I give to the heirs of my son Moses, deceased, one 
ninth part of my estate not otherwise devised. I give to my 
daughter Kitty one ninth part, in like manner. I give to my 
son Roger the ninth part, as above mentioned, after paying to 
the estate the sum of $60; that being a sum received over and 
above his equal part with my other children. I give to my 
son Heydon the ninth part of my estate not otherwise devised, 
after paying to the estate the sum of $300, which has been 
received by himin property. I give tomy daughter Penelope 
Graves the ninth part of the estate, as above stated, after pay- 
ing the sum of $ 300 to the estate ; it being for a negro which 
she now has in her possession, named Jemima. I will to my 
daughter Nancy Boswell the ninth part of the estate as above 
mentioned, except the tract of land 1 purchased from her hus- 
band James Boswell ; which land is to be sold and equally 
divided among my other children or their heirs. I give tomy 
daughter Priscilla the ninth part of my estate, as above named. 
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I will to my son Enoch the ninth part of the estate as above Dec. 1844. 


stated, with the addition of $200, to be received out of the 
above named estate ; it being due to him in consequence of his 
having received no land. I will to my son Joseph the ninth 
part of my estate as before stated ; making it equal to themall. 
Furthermore, before the division takes place among my chil- 
dren, I will to my niece Sabina Graves, out of the above men- 
tioned estate, the sum of $100, and a good bed and furniture ; 
and then all the property not particularly devised, to be sold by 
the executors and divided as before devised.” 

The testator appointed hisson Joseph and Francis L. Simp- 
son, who married one of his daughters, his executors; and 
soon after the testator’sdeath they assented to the several legacies 
and settled the estate, and divided the residue among the eight 
surviving children of the testator and the children of his deceas- 
ed son Moses. At that time James Boswell held the slaves so put 
into his possession by the testator, and the issue then born: 
and the plaintiffs paid over to him his wife’s legacy of one 
ninth part of the residue of the estate, not including in the 
estimate of the residue the said slaves or either of them; and 
Boswell thereafter kept possession of them until the death of 
his wife in 1837, and until his own death in 1843. Upon that 
event the negroes were taken by his administrator and divided 
under the statute of distributions, as parts of his estate, and al- 
lotted in the share of the defendant, who was his second wife. 
The plaintiffs then set up a claim to the negroes, and demand- 
ed them from the defendant ; and, upon her refusal to deliver 
them, they brought this action: in which the pleas are “the 
general issue and Statute of Limitations.” 

‘The parties agreed, that, if in the opinion of the court the 
plaintiffs were entitled to the slaves, and the action was not 
barred by the Statute of Limitations, there should be judgment 
for the plaintiffs for the slaves and their several values as spe- 
cified ; but if the opinion of the court should be against the 
plaintiffs, upon either of those points, then there should be a 
non-suit. 

The court gave judgment for the plaintiffs, and the defend- 
ant appealed. 
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IN THE SUPREME COURT 
Dec. 1344. FE, G, Reade for the plaintiff. 


Kerr for the defendant. 


Rorrin, C. J. The reading of the will produces a strong 
impression, that the testator believed he had effectually ad- 
vanced several of his children, and, at all events, that he 
meant in that paper to recognize such gifts, perfect or imper- 
fect, as being good gifts, or as made so thereby. He avows, 
in almost eyery disposition, the purpose of providing equally 
for his children, and that not by his will merely, but by the 
bounties bestowed in that instrument and others previously 
made to them altogether. The case agreed ought to have 
stated the facts more fully, as to the advances to the several 
children, as it would have been much more satisfactory, if we 
could know the particular advances to each child, their rela- 
tive values, and when and how conveyed, if at all. But mea- 
ger as the statement is in that respect, the will itselfi—which 
must be helieved—puts it beyond doubt, that Mrs. Boswell and 
all the children had received in the testator’s lifetime gifts, or 
what the testator intended as gifts, to a considerable value, ex- 
cepting only the son Joseph. The first disposition, after that 
to the wife and the remainder of the personalty given to her 
for life, is to Joseph, and consists of the remainder in that 
land and of a slave, who was a valuable mechanic, and other 
chattels which, the testator says, “J now give him in order 
to make him equal with my other children.” What equali- 
ty was then in the testator’s mind? Certainly it was not in 
relation to donations to the other children contained in the 
will. For all the rest of his property, but the special gift to 
Joseph and a trifling legacy to a niece, is divided equally 
between all the children, including Joseph, and the issue of 
the deceased son Moses, with certain exceptions, which, how- 
ever, only make it more plain, that the testator designed an 
absolute equality between his children and that equality con- 
stituted by taking into account previous gifts. The will does 
not merely say, that the residue should be divided equally 
among the testator’s children ; but it gives to each child sep- 
arately, one-ninth part in distinct clauses, that the testator 
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might the more conveniently and clearly deduct from or add Dec. 1844. 


to that ninth part of each child what such child had received, <.__.., 
more or less than an average of the advances to the children, 
as measured by the special gift in the will to Joseph. And 
such deductions or additions are stated in the will to be di- 
rected, for the very purposes of fulfilling the prevailing inten- 
tion of equality between the children. Thus, ‘’ > sum of 60 
dollars is deducted from Roger’s share of the 12° due, “it be- 
ing a sum received over and above his equal part with my 
other children.” For alike reason he deducts from the shares 
of Heydon and Penelope, 300 dollars each ; and excludes Mrs. 
Boswell from any share of the proceeds of a certain piece of 
land, which forms a part of the residue. On the other hand, 
he adds to Enoch’s ninth part 200 dollars, “it being due to 
him in consequence of his having received no land; and, as 
he began the donations to his children by the special one to 
Joseph, and gave the reason therefor, so he concludes it by the 
gift to him of a then remaining ninth part of the residue, and 
annexes to it the remark, “making it (Joseph’s share of the 
residue) equal to them all ;” obviously meaning thereby again 
to declare, that he gave Joseph an equal share of the residue 
of his estate, notwithstanding the preceding special gift to him, 
because that preceding gift to him, in the will, was but to 
make up for previous gifts to the other children, made be- 
fore he made his will. ‘This view is confirmed by the terms 
used by the testator in the first gift to Joseph: “I now give 
him and in order to make him equal with my children ;” thus 
contrasting the gift to this child, then made, with former gifts 
to the other children. It is true, that we cannot say, that the 
testator had really, that is, legally, given slaves to his other 
children ; because no written gifts appear, and such only are 
valid. And it is likewise true, that the language of the testa- 
tor in his will does not amount to an express gift to the other 
children respectively, of the property put into their possession. 
But the understanding of the testator is so clearly seen, that 
those children should have that property, and his intention so 
manifest that they should have it, that there is a cogent impli- 
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Dec, 1844. cation of a gift in the will, or, at the best, of a confirmation of 
Simpson . previous gifts. Suppose the testator had given slaves to his 


Boswell. 


children by parol, and had said in his will, “I confirm the 
gifts heretofore made to my children :” although those were no 
gifts in law, for want of a writing, and because the donor did 
not die intestate, yet, undoubtedly, that would be a valid testa- 
mentary disposition, amounting to a present gift, upon the 
strength of the intention. This will, taken in all its parts, con- 
veys the intention of the testator, not less clearly than if 
he had used the language supposed. We are not in possess- 
ion, indeed, of data for an accurate estimate of the advances 
to the several children ; and if it were in our power to treat 
this case agreed as we liked, we should be disposed to refuse to 
give judgment on it, unless it were more fully stated. But as 
we are obliged to proceed on it as it is, we must determine the 
rights of the parties as they may appear to be, both on what is 
set forth and what is not set forth in the case. It is to be ob- 
served, then, that it does not appear that Mrs. Boswell received 
any thing from her father but the negroes. Nor are their num- 
bers or values stated at the time the father sent them home 
with the daughter. It seems there are four now ; but one of 
them is called in the declaration a child; one a boy ; and one 
a girl, The fourthis calleda woman. So, it is probable that 
all except the woman have been born within the nineteen 
years, during which Boswell and the defendant have held 
them ; and that when the will was made in 1832, this family 
was not of greater value than the extra gifts to Joseph ; which, 
the will declares, were made to him in order to bring him up- 
on an equality with Mrs. Boswell and the other brothers and 
sisters. Such an equality the testator could not have spoken 
of, unless in reference to previous bounties to the other chil- 
dren. Such a reference, in that connection, must, by implication, 
give those previous bounties efficiency, at least, from that time : 
else the grest objectof the testator, as avowed by him in the gift 
to Joseph, will be defeated by his having somuch more than 
theothers, instead of being thereby made equal with them. 
The Court is likewise of opinion, were the law otherwise 
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upon the point already discussed, that yet the case is with the Dec. 1844. 


defendant, upon the point of an adverse possession for more 
than three years. This matter would, perliaps, have been 
more properly left to a jury ; because the intention of the par- 
ties, as for the most part giving character to the possession, is 
more appropriate to that body, aided by explanations from the 
bench. But as the parties have chosen to withdraw it from 
the jury and refer it to the court by a case agreed, it becomes 
our duty, according to our practice, to decide it; and, from 
necessity, to deduce from the facts stated such other inferen- 
ces of fact as a jury would or ought to make. In this view 
of the question, it seems to us, that although an adverse pos- 
session is not expressly stated in the case agreed, yet it is fairly 
to be inferred, from the period at which the plaintiff settled the 
estate with the residuary legatees. 

The presumption, both legal and natural, is, that a person 
takes possession according to his title ; and that as long as that 
possession lasts, it retains its original character; unless, indeed, 
it be so very long as thereby, or with other circumstances, to 
create a presumption of a subsequent conveyance. Hence, in 
general, the possession of a tenant or bailee is subsidiary to the 
title of the owner. But those persons may hold adversely ; 
that is, in point of fact they may deny the title of those under 
whom they entered, and set up a title in themselves, and 
hold possession upon their own alleged title. Such a possess- 
ion is in fact adverse ; and it would secm that it can be noth- 
ing less in law. ‘he difficulty in such cases, is, for a bailee 
to show, when the bailor is passive, that there has been a 
change in the character of the possession, in which there has 
been no chasm. But when the bailor demands possession and 
the other refuses, the latter subjects himself to an action as 
a trespasser, and consequently, the possession becomes ad- 
verse. So, if the dealings of the parties be such as can con- 
sist only with an admitted or an open claim of absolute pro- 
perty in the bailee, the same consequence follows; as if the 
bailee sell the thing, or his administrator distribute it as a part 
of his estate, the possession of the purchaser or next of kin is 
deemed adverse. 
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Dec. 1844. The circumstances here seem equally strong with those 
mentioned, and they are taken from decided cases. Up to the 
. death of the testator, Boswell held as bailee ; and, also, up to 
* the assent of the executors and their settlement of the estate, 
he is to be presumed to have held inthat manner. But after 
that event, as an inference of fact, the contrary is to be pre- 
sumed ; for it is almost impossible, that he should then have 
held, or that the plaintiffs should have considered him as hold- 
ing in any other manner than upon a title asserted in himself 
and believed by all parties to bein him. The settlement in 
question was not merely for a particular legacy to Mrs. Bos- 
well, but involved the whole residue; and all the children 
were necessary parties to it. Of the residue, which was then 
the subject of settlement between all the members of the fam- 
ily, these negroes, and any others then in like manner in pos- 
session of the other children, necessarily formed parts, unless 
they belonged to the possessors respectively. As parts of the 
residue, these slaves would have belonged legally to the exec- 
utors, and two-ninths to them beneficially. One of them, as 
the will says, had received from the testator in his lifetime pro- 
perty to the value of these negroes; and the other received 
by express words of the will gifts of equal value, which are 
declared therein to be made in order to produce an equality 
between the testator’s children. Yet the settlement was made 
by the whole family upon the basis, that these negroes, and, 
as far appears, all others, which the testator had advanc- 
ed to the other children in his lifetime, did not form parts of 
the residue ; and in that settlement all the parties to it have 
acquiesced for twelve years. From those facts, whatever may 
be the proper construction of the will, the inference is strong, 
that all the parties interested were firmly of opinion, that, 
either by reason of previous gifts, or by the provisions of the 
will, the negroes before delivered to the children did not fall 
into the residue; and therefore they were not claimed or di- 
vided as parts of the residue, but left to the several possessors 
as their property. 'Tothe purpose now considered, it is not 
material, whether that opinion was right or wrong. It cer- 
tainly, we think, existed, and was acted on by the plaintiffs 
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and all concerned. ‘Thus, both sides concurred in renounc- Dec. 1844. 


ing the relation of bailor and bailee ; and afterwards, Boswell 
not only held for himself, but the plaintiffs must have known 
that he was so holding, and thought that he was thus right, 
fully holding. If that did not determine the possession un- 
der the bailor and turn it into one independent of him and ad- 
verse to him, nothing could. As an inference of fact, then, 
we find the possession to have been adverse, as the plain re- 
sult of the acts of the testator in his lifetime, the contents of 
the will, the transactions between the executors and all the 
other children in settling the estate, and the acquiescence for 
so long a period in the possessions kept after the division and 
settlements. 


Per Curiam, Judgment reversed and judg- 
ment of non-suit. 


Simpson 


Vv 
Boswell. 





IN THE SUPREME COURT 


THE STATE ws, CALVIN LYTLE. 


Dec. 1844. In the trial of a capital case, the original venire ought to be first drawn and 
——————— tendered; but if the judge should, where there are only eleven of the origi- 


nal panel, direct ¢ales jurors to be drawn with them, the prisoner has no right 
to a venire de novo on this account, if he has had an opportunity of accept- 
ing or rejecting all of the original venire. 

Where one of the venire, upon being called, was challenged by the State and 
directed to retire till the panel was gone through with, and was not after- 
wards recalled, the prisoner making no motion to that effect and it being 
known that the juror was a witness for the prisoner, Aeld that this was no 
ground for a venire de novo on the part of the prisoner. 

A short absence of one of the jurors impannelled, for necessary purposes and 
without any imputation of improper motives, does not vitiate the verdict of 
the jury. 

The cases of the Stale v. Benton, 2 Dev. & Bat. 196. State v. Arthur, 2 Dev. 
217. State v. Kimborough, 2 Dev. 431, and State v. Miller, 1 Dev. & Bat. 
500, cited and approved. 


Appeal from the Superior Court of Law of Davidson Coun- 
ty, at the Fall Term, 1844, his Honor Judge Pearson pre- 
siding. 

The prisoner was indicted for burglary, and on not guilty 
pleaded, he was convicted ; and from the judgment of death 
thereon he appealed to this court. Before sentence was pass- 
ed, the prisoner insisted there had been a mistrial, and for the 
several reasons hereiii stated, moved the court to set aside the 
verdict and grant him a venire de novo ; which was refused. 

After forming a grand jury, there were only eleven jurors 
of the original panel attending the court, and a special venire 
for seventy-five other jurors was awarded. To form the jury, 
the jurors of the original panel were not tendered first and by 
themselves to the prisoner; but the the names of those eleven 
persons and of the special venire of seventy-five were put into 
a box together, and were gone through without forming a 
jury, by reason of challenges, some peremptory and others 
for cause. While those jurors were being drawn, the solici- 
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tor for the State challenged some of them, and required that Dec. 1844. 


they should stand by, until the panel should be gone through, 
and when the first chailenge of that kind was made, the court 
instructed the clerk to note the names of jurors, who might be 
so challenged ; so as, after going through the other jurors of 
the panel they might be called back and passed on before or- 
dering another venire. Accordingly, those who had been 
challenged by the State, were thus called back, and two of 
them challenged peremptorily, and the third sworn on the 
jury. 

The court then ordered another panel of twelve of the by- 
standers ; and when one of them, who was witness for the 
prisoner, was drawn and tendered, he was challenged for the 
State, and ordered to stand aside until the panel should be 
gone through. He did so, and remarked as he was retiring 
that he was a witness for the prisoner. The other jurors on this 
panel were exhausted without making a jury; and the clerk 
believed that Ridge had been excused or discharged on ac- 
count of his being a witness, and did not recall him, but an- 
nounced to the court, that the whole panel had been exhaust- 
ed. The prisoner and his counsel knew what Ridge had 
said, and also that he had not been called back, nor his case 
decided on by the court; and no motion was made on behalf 
of the prisoner, that the juror, Ridge, should be again tender- 
edtohim. But the presiding judge, believing that the pre- 
vious panels had been exhausted, as had been announced 
aloud in open court, as aforesaid, ordered another panel of 
twelve of the bystanders to be summoned, without objection 
from the prisoner ; and of the panel thus summoned, the jury 
was completed. But in forming the jury from this panel, the 
prisoner exhausted his peremptory challenges, and one person 
was sworn of the jury thereafter. 

The trial continued from early in the day until after night, 
and not being then concluded a recess was taken to enable the 
persons concerned in it to take some refreshment. The jury 
were allowed to go to an adjoining tavern to get supper, and 
for that purpose were put in charge of a constable, as usual. 
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Dec. 1844. When they reached the tavern, they went into a piazza, when 
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two of the jurors requested the constable to stop and allow 
them to retire a short distance on a call of nature, and they 
went for that purpose thirty or forty yards, and came back 
without any unnecessary delay. Daring that period, three of 
the jurors went into the tavern, passed through an anti-room 
into the eating room of the house, where the landiady and 
servants only were, and began their supper, before their fel- 
lows came in. 

After supper, the court sat, and the trial proceeded. When 
the judge had concluded his charge, the jury retired, under 
the charge of a constable, who took a candle and conducted 
them to their room in the court house. When they got to it, they 
discovered that the door was locked ; and then one of the jurors 
took the candle and returned into the court-room for the key, 
and immediately returned with it. While that one was gone 
for the key, another juror stepped around the corner of the 
court house, upon a call of nature, and came immediately 
back. The jurors spoke with no person on the subject of the 
trial, nor on any other subject but that of getting their supper 
and getting the key. 

Objections were also taken to the judge’s charge upon the 
evidence. These will be found fully stated in the opinion de- 
livered in this court. Judgment of death having been pro- 
nounced against the prisoner, he appealed to the Supreme 


Court. 


Attorney General for the State. 
Morehead for the defendant. 


Rurrtn, C.J. The court is of opinion, that neither of the 
grounds in relation to the jury is sufficient to authorize a ve- 
nire de novo. 

We think it would have been proper to have kept the jurors 
of the original panel, separate from those of the special venire. 
It was so held in Benton’s case, 2 Dev. and Bat. 196. It is 
true that in that case, there were seventeen of the original pan- 
el attending, so that a jury might have been formed without 
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any tales jurors; while here there were eleven only ; so that Dec. 1844. 


resort to the special venire was indispensable. But, we think 
that is not material ; because, both the State and the prisoner 
have a right toa jury of the original venire, if one can be 
had ; and if a jury cannot be thus formed, they have an equal 
right to have of the jury such of the original venire as do at- 
tend, to whom there is no sufficient objection. If, therefore, 
the prisoner had demanded the original panel to have been 
first gone through and it had been refused, and it had happen- 
ed that the prisoner had been compelled, by exhausting his 
challenges peremptory, to take a jury before he had an oppor- 
tunity of accepting or refusing all the jurors of the original 
panel, we should have thought it erroneous. It would stand 
upon the same reason with the rule, that the improper grant- 
jng or refusing ofa challenge by the court, is cause for a venire 
de novo. But in this case the prisoner was in reality deprived 
of no right, nor even any of his privileges abridged. For it 
so happened, that every one of the original panel was tendered 
to him and accepted or refused by him or rejected by the court 
for legal cause, before a jury was formed, or his challenges ex- 
hausted. Consequently, he sustained no prejudice by the al- 
leged irregularity ; and the verdict ought not to be disturbed. 
Arthur’s Case, 2 Dev. 217. 

The court made no erroneous decision with respect to the 
juror Ridge. What the court did as to him was proper; that 
is, to direct him to stand by and wait the decision upon the 
challenge of him until the panel, to which he belonged, had 
been gone through. Thatchallenge never was decided. But 
he was not called back for a decision, merely from a mistake 
of the clerk as to the point of fact, that the juror was excused 
for the reason he was a witness, by consent of both sides.— 
Hence that officer declared as a fact, that the panel had been 
perused, although the court had not passed on this juror, and 
the prisoner and his council, with a full knowledge of the 
truth of the case, acquiesced in that statement, and, upon the 
basis that the panel had been perused, and all the jurors had 
been accepted, challenged or excused, made no objection to 
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Dec. 1844. another panel being ordered. Instead, then, of the court hav- 
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ing erroneously decided upon the challenge to this juror, it is 
a case in which by the concurrence of the prisoner, no decision 
was asked fromthe court. ‘To set aside the verdict in such a 
case, would be to enable the prisoner to annul the most solemn 
trial by a trick. 

The short adjournment of the court for necessary refresh- 
ment, and the separation of some of the jurors from the body 
of the jury upon the occasions and for the very short periods 
mentioned, do not vitiate the trial. AKimbrough’s Case, 2 Dev. 
431. Miller’s Case, 1 Dev. and Bat. 500. Indeed, there does 
not seem to be the least ground of suspicion, that the verdict 
could have been influenced by any thing that occurred while 
the jurors were out of the presence of the court. 

The counsel for the prisoner took an exception to parts of 
the charge to the jury; to the proper understanding of which, 
it is necessary to state parts of the evidence. The house, that 
was broken, was situated in Davidson County, and belonged 
to two men named Newsom and Spence, and was used by them 
as a shop for the sale of merchandize, and also a dwelling 
house. The prisoner was a house-carpenter, and resided in 
Randolph county, and was engaged in building a house there, 
at the distance of about thirty miles from thé house of New- 
somand Spence. On Monday the 8th of May, the prisoner 
was in the shop, had some dealings with Newsom, and paid 
him three one dollar bills, which he saw Newsom put into the 
till. The house was broken open on the night of Sunday the 
14th May. ‘The entrance was effected by boring a hole in the 
shutter of a window in the shop, with an inch and a half au- 
ger, so as to take out a piece large enough to admit the hand, 
and then the key of an iron cross bar was removed on the in- 
side, and the window opened. The appearance of the holes 
shewed that they were bored with a peculiar auger, called an 
Edding auger, of which none were known in that neighbor- 
hood, and that thisauger had a gap in it. There were stolen 
from the till, the sum of ten or twelve dollars in small silver 
coins, three one dollar bank bills, and a South Carolina due- 
bill for fifty cents. 
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On the evening of the 13th of May, the prisoner left his Dec. 1844. 


place of residence in Randolph county, saying to a witness, 
that he was going on a money speculation ; and he returned 
on Monday evening following. 

On Monday morning, the 15th of May, the prisoner was 
seen about sun-rise, about a mile and a half from the store, 
going in the direction from the store to his residence. He was 
walking very fast and dodged, when he saw the witness, 
though at some distance off, and the witness did not perceive 
that he was carrying any thing. At12 o'clock of the same 
day, he was seen by another person going in the same direc- 
tion, fifteen miles from the shop. He had his‘coat off and car- 
ried on his arm, and this witness, also, did not perceive that he 
was carrying any thing else. 

During the week following, the prisoner passed to a person 
three one dollar bills and a South Carolina bill for fifty cents, 
which Newsom identified as those that were stolen from the 


shop. On Monday the 22nd of May, he also passed to a- 


nother person, ten dollars in silver change, only one piece of 
which was as large as twenty cents, the rest being mostly dimes 
and half dimes. Of these coins, the owners identified two of 
the dimes, with particular marks, one half dime and one piece 
of twelve and a half cents. 

On Monday the 22nd of May, the prisoner was arrested at 
the house on which he was working, and there was found a- 
mong his tools, an Edding auger, of the same dimensions with 
that with which the holes in the window shutter were bored, 
and with a gap in it, corresponding with the impressions from 
the gap in the window shutter. A person, who worked with 
the prisoner said, that while the prisoner was absent, he had 
not missed the auger, though his attention had not been direct- 
ed to it. 

The counsel for the prisoner, in the course of his defence, 
contended there was not sufficient evidence that he committed 
the burglary ; and, particularly, that the possession of the stol- 
en money was not sufficient evidence, because, from the lapse 
of time between the burglary and the prisoner’s being seen 
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Dec. 1844. with the money, he might have probably received it from some 
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other person. And to fortify that position, and also in reply 
to an argument of the Solicitor, founded on the correspondence 
between the prisoner’s auger and that with which the entry 
had been effected, the counsel for the prisoner further contend- 
ed, that he could not have been the burglar, because, if he then 
had his auger with him, it must have been seen by the two 
witnesses, who saw the prisoner returning home on the next 
day after the burglary. 

His Honor, in summing up to the jury, stated to them, 
among other things, that the prisoner had not been seen in 
possession of the money so recently after it was stolen, as of 
itself legally to raise a presumption, that he had stolen the 
money, or consequently, broken the house. ‘There was op- 
portunity in the interval, for some other person to have passed 
it to him; and therefore he ought not to be convicted of break- 
ing the house on that evidence. But the court further ob- 
served to the jury, that the possession of the money was 
nevertheless a circumstance to be considered by them, with 
other circumstances, tending to shew, that the prisoner was 
the person who broke the house ; and if the whole evidence 
satisfied them that he did, then they ought to find him guilty : 
And that it was a material circumstance for their considera- 
tion, in connexion with the prisoner's possession of the stolen 
money, that it consisted of a considerable number, and vari- 
ous kinds of coin, besides several bills of paper money, and 
that all of it was in the prisoner’s possession, or had been 
passed by him, as enabling the jury to estimate the degree of 
probability, that the prisoner had himself taken it, or, on the 
contrary, that some one else had stolen it, and passed the whole 
sum to him in the very pieces that were taken. And, in ref- 
erence to the point disputed between the counsel, whether the 
prisoner had his auger with him on Monday morning, the 
court told the jury, that they must judge how the fact was, 
from the circumstances. On the side of the prisoner, there 
were the circumstances, that the workman, with whom the 
prisoner was employed, had not missed the auger, while the 
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prisoner was gone ; and that the witnesses, who saw the pris- Dec. 1844. 


oner going home, did not see the auger. On the other hand, 
there were the several points of agreement between the auger 
with which the window-shutter was bored, and that belong- 
ing to the prisoner ; and also the considerations, that the pris- 
oner might have had the auger, although the witnesses did not 
see it, as he passed them at a distance, and they did not attend 
particularly to what he had, and moreover, that he might 
have been able to conceal it in some way, as by taking off the 
handle, for example, as it could easily be replaced when need- 
ed for use, and while the pieces were separated, they could be 
carried without being so readily discovered as when united. 
The court further informed the jury, that they were the 
exclusive judges of the credit of the witnesses, and of the 
weight of the circumstances ; and that the court presented 
the subject in different points of view to aid them in their de- 
liberations, and without any intention to intimate an opinion 
as to the facts; and that the various suggestions submitted to 
them were to receive from the jury only that consideration, 
to which, in the opinion of the jury, they were entitled. 
Though the exception to his Honor’s summing up has not 
been argued by counsel for the prisoner here, yet, as in every 
other case of the like serious consequence, we have given it 
our deliberate attention. We regret that we have not had the 
views of counsel, because, after full consideration, we are at a 
loss to conjecture what the objection can be. The judge in- 
timated no opinion as to the facts. The very argument for 
the prisoner assumed, that there had been a burglary commit- 
ted, and the money stolen by some person. Therefore, in 
noticing that point to the jury, his Honor did not err in taking 
those facts for granted. The only question was, whether the 
prisoner or some other person was guilty. And to that ques- 
tion, the circumstances, to which the attention of the jury was 
called, and the various aspects in which they might be regard- 
ed, were relevant and pertinent. The probability certainly is 
greater, that a possessor of stolen property was the thief, if 
many small articles, and especially of coin were stolen, and 
8 
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~ scene of the theft, than if he had only one or two of them. 


It was therefore fit to lay that view before the jury. So the 
argument, that the prisoner did not have an auger, was neces- 
sarily noticed by his Honor in the discharging of his duty of 
summing up, and in so doing he was obliged to explain to the 
jury the rule in law of evidence, as to the difference between 
affirmative evidence to a fact, and the negative testimony of a 
witness, that he did not observe or recollect the fact, and make 
that explanation in connection with the case upon trial. 
Therefore it was proper, to enable the jury to carry out the 
rule, that their attention should be called to the circumstances, 
which would properly tend to weaken in their minds the in- 
fluence of the negative testimony, and induce a belief by them, 
that the prisoner had the auger, though, the witness did not 
see him have it. Those circumstances the court simply re- 
capitulated, in order: That the prisoner might have been at 
such a distance, that the witnesses could not see the auger, 
even if he had it; or, if near enough, that the witnesses had 
no interest in the matter, and had not their attention excited : 
or that the prisoner had concealed the auger from observation, 
which he might have done under his coat that was hanging 
on his arm, or by taking the handle and barrel apart and car- 
rying them side by side, so as to be more readily kept out of 
sight. These were probabilities that it was proper to submit 
to the jury for their consideration, provided they were fairly 
left with the opposing probabilities to the unbiased considera- 
tion of the jury; and we see nothing whatever in the case, 
to raise a doubt that the summing up by his Honor was not 
full and impartial, intended and calculated to aid the jury in 
coming to a just conclusion on the facts, as the result of their 
own convictions upon a full deliberation on all the evidences 
and the discussions of it on both sides. 


Per Curiam, It must be certified that there is no 
error in the judgment below. 
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MICHAEL FERRALL vs. WILLIAM W. BRICKELL. 


A sheriff is bail for two defendants. Afier judgment, a ca. sa. is issued an 
executed on one, who gives security for his appearance at court. The other 
defendant is not to be found. Before the day when the defendant, who was 
arrested, was bound to appear, he and the plaintiff entered into an agree- 
ment, that he would secure the plain:iff in some other debts he owed him, 
and in consideration thereof, the plaintiff would release him from the ca. sa. 
and would not at court oppose his discharge under the insolvent debtor’s 
law. Held, that this did not operate as a release of the debt, nor did it dis- 
charge the sheriff from his liability as bail for the other defendant. 


Appeal from the Superior Court of Law of Halifax Coun- 
ty, at the Fall Term, 1843, his Honor Judge BaiLey presi- 
ding. 

The case was, that the plaintiff sued out his writ against 
Redding J. Hawkins and Figures Lowe, returnable to Halifax 
County Court, which was executed by the defendant Brickell, 
he being then the sheriff of said county, without taking any 
bail. The plaintiff prosecuted his suit regularly to judgment, 
and then sued out his ca. sa. against the defendants, to wit, 
Hawkins and Lowe. Hawkins was arrested under the ca sa. 
by the sheriff Brickell, the defendant, and the execution re- 
turned non est inventus as to the defendant Lowe. This sci. 
Ja. then issued, to subject the defendant Brickell, to the pay- 
ment of the judgment against Hawkins and Lowe, as the spe- 
cial bail of Lowe. Before the arrest of Hawkins, he claimed 
the benefit of the act of the General Assembly, passed for the 
relief of insolvent debtors, and gave to the sheriff a ca. sa. 
bond, as it is termed, that is, a bond for his personal appear- 
ance at the succeeding term of Halifax County Court, to take 
the benefit of the said act. Before the day, upon which Haw- 
kins was, by his bon, bound to appear, he and the plaintiff 
came to an agreement, that Hawkins should give the plaintiff 
Ferrall, security for some other debts which he owed him, and 
Ferrall should release his claim against him, under the judg- 
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Dec. 1844. ment upon which he had been arrested, and should withdraw 


Ferrall 


v 
Brickell. 


all opposition to his discharge ; and it was further stipulated, 
that Ferrall should be at liberty to pursue his c!aim against 
Lowe and the defendant Brickell, as his bail. Hawkins did 
secure the debts as agreed, and no further steps were taken by 
Ferrall upon the ca. sa. bond against him, but no release was 
executed. The jury found a verdict in favor of the plaintiff, 
subject to the question of law, reserved for the consideration 
of the court. The presiding judge set aside the verdict, and 
gave judgment of non-suit against the plaintiff, from which 
he appealed. 


Badger for the plaintiff. 
B. F. Moore for the defendant. 


Nasw, J. In the opinion of this court, there was error in 
the judgment of non-suit against the plaintiff, and we suspect 
the error was occasioned by not duly regarding the situation 
in which the parties stood at the time the agreement was en- 
tered into. The defendant Brickell, by not taking bail from 
the defendants, Hawkins and Lowe, became under our law 
special bail, or bail to the action ; and, as such, liable to all 
the responsibilities of bail; he became bound, that the defend- 
ants should pay such judgment as might be recovered against 
them, or surrender their bodies. Both in England and in 
this State, it is well settled, thata plaintiff, seeking redress 
against bail, must first sue out an execution against the body 
of the principal, and have it returned, before he can proceed 
against the bail either by action of debt on the bond, or by 
scire facias. But the ca. sa. answers, and is intended to an- 
swer, avery different purpose there, fram what it does here. 
The bail in England stipulates merely for the delivery of the 
defendant, and not for the payment of the demand, and the 
plaintiff has the right to proceed either against the property or 
person of the defendant. It has therefore been held proper, 
that he should do something plainly indicating his intention to 
proceed against the person, in order to fix the bail. Petersdorf 
on Bail, page 355. Wilmon v. Clark, 1 Lord Ray. 156. South 
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v. Griffith, Cro. Car. 481. Upon the above principle it is, Dec. 1844. 
that Mr. Sellon, in his practice, 2d vol. 44, lays it down as a oan 


rule, that if the plaintiff sues out an execution against the 
property of the principal, it is an election by him which dis- 
charges the bail. ‘This doctrine has been long since overruled, 
and it is settled that the plaintiff may take outa fiert facias 
against the property of the defendant, and, upon its proving un- 
availing, may then issue his ca. sa. or may issue both at the 
same time, provided the latter is not executed until the former 
is returned, even where there is a partial payment on the fi. 
fa. Archbold’s practice, addenda, 13. McNair v. Ragland, 
2 Dev. Eq. 42. The object of the ca. sa. then is, to give the 
bail notice, that the plaintiff has elected to go against the 
body of the defendant, and until he receive such notice 
he is not bound to surrender his principal. Petersdorf, 
355, 359. Itdoes not in England issue with any view to its 
execution. The sheriff is not guilty of any misfeasance in 
office by not executing it, for after it has lain in his office the 
last four days next before it is returnable, the plaintiff can 
compel him to return a non est inventus, although he may 
know where the defendant is. Petersdorf, 359. Hunt v. Coz, 
3 Bur. 1360. 1st Black. R. 393. 2 Tidd 1128,n.i. But 
the ca. sa. in this State was intended for a different purpose; 
not simply to notify the bail of the election the plaintiff had 
made, but to give to him the full benefit of the process. Fin- 
ly v. Smith, 3 Dev. 248. By the 3d sec. of ch. 10 of the 
Revised Statutes, it is provided, that “the plaintiff, after final 
judgment, shall not take out execution against the bail, uutil 
an execution be first returned, that the defendant is not to be 
found in his proper county, and until a scire facias has been 
made known to the bail, which scire facias shall not issue 
until such return.” The 18th sec. of the 119th ch. of the 
Revised Statutes, makes it the duty of the sheriff, under a 
heavy penalty, by himself or his lawful officer or deputy, to 
erecute and duly return all writs and other process which 
shall be delivered to him twenty days before the sitting of the 
court, to which they are made returnable. When, therefore, 
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defendant, directed to the proper county, and caused it to be 
placed, in proper time, in the hands of the proper officer, he 
has done all the law requires him to do, to entitle himself to 
the benefit of his process against the bail, but not until the 
sheriff has returned, he is not to be found in his proper coun- 
ty, can he proceed; and the sheriff makes his return upon 
oath. Itis not denied, that if the plaintiff, Ferral!, had re- 
leased to Hawkins the debt, for which he had a judgment 
against him and Lowe, that the release would have operated 
to the benefit of Lowe, and to the discharge of the bail, for a 
release to one co-obligor is a release to all. Coke L. 252. 2 
Bos. & P. 630. But there is no evidence in the case that any 
release was ever executed by Ferrall. So, if Ferrall, after 
Hawkins was arrested under the ca. sa. and while so in the 
custody of the sheriff, had discharged him from arrest, it 
would have discharged the debt also against Lowe, and con- 
sequently against the bail, because it would have been the act 
of the party himself. Bryan v. Simonton, 1 Hawks, 51. At 
the time the agreement took place between Ferrall and Haw- 
kins, the latter was no longer in the custody of the sheriff. 
The defendant, Brickell, as sheriff, had discharged his duty by 
making the arrest and taking the bond for the appearance of 
Hawkins—and as bail for Hawkins, he was discharged the 
moment he was in custody upon the ca. sa. In the case of 
Hawkins v. Hall, decided at the last term of this court, the 
court say, that when a debtor in custody under a ca. sa. ten- 
ders to the sheriff a bond, as prescribed in the 58th Ch. 5, 8, 
of the Revised Statutes, that it is his duty to accept it and re- 
lease the debtor from custody. The discharge then from ac- 
tual custody or imprisonment is the act of the law or of the 
debtor under the law; consequently the creditor is at liberty 
to proceed against any other person, liable to the payment of 
the debt. But it is said, the agreement not to oppose the dis- 
charge of Hawkins, as an insolvent, operated as a discharge 
to Lowe, and consequently to Brickell as the bail of Lowe. 
We are at a loss to perceive upon what principle this conclu- 
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sion is founded. The plaintiff has done all the law required Dec. 1844. 


him todo. He has taken out his execution, as broad as his 
judgment, and placed it in the hands of the proper officer, and 
he has done nothing to impede its full operation. Was he 
bound to oppose the discharge of Hawkins? In the case last 
referred to, the court say he was not bound, nor was the sher- 
iff as bail in any manner concerned in the effort to be made 
by Hawkins to procure his discharge under the insolvent law. 
Wistanly v. Head, 4 Taunt. 193. The agreement, not to 
look to him for the debt for which Lowe was jointly bound, 
did not operate as a release to Lowe, nor would it have had 
that operation if under seal. In the case of Hutton v. Eyn, 
6th Taun. 2839, it is expressly decided, that a covenant not to 
sue one of two joint obligors, does not operate as a release to 
the other. Nor has it that operation when the covenant pro- 
vides, that if suit is brought against the other obligor, the cov- 
enant may be pleaded in bar. Dean v. Newhall, 8 Taun. 168. 
Weare therefore of opinion, that there is error in the judg- 
ment of his Honor—that the judgment of non-suit must be 
set aside, and judgment entered for the plaintiff, with costs. 


Per Curiam, Judgment below reversed, and judg- 
ment for the plaintiff. 


Ferrall 
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Brickell. 

















Dec. 1844. The following entry of the appointment of a constable on the records of a 
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JOHN WELCH AND WIFE ts. EMSEY SCOTT AND OTHERS. 


County Court, to wit: “ It appearing to the satisfaction of the court, pre- 
sent Philip Baker, Esq. (and six others, naming them,) that Emsey Scott 
has been appointed constable in Capt. Phipps’ company, the said Scott 
comes into court and enters into bond, &c. which is approved by the court,” 
imports that Scott had been chosen by popular election, according to law, 
and that it was so decided by the County Ceurt, and therefore the appoint- 
ment was a valid one. 

A seal is indispensably necessary to a warrant, issued by a magistrate to ar- 
rest a defendant on a criminal charge. 

It is the duty of a magistrate, before issuing a warrant on a criminal charge, 
except in cases super viswm, to require evidence on oath, amounting to a 
direct charge, o1 creating a strong suspicion of guilt; and an innocent per- 
son, arrested on a warrant issued by a magistrate not on his own view, nor 
on any oath, would have an action against the magistrate. But the officer 
executing such warrant is justified,the subject matter being within the magis- 
trate’s jurisdiction,though itdoes not appear upon what evidence it was issued. 

The cases of the State v. McDonald, 3 Dev. 468. State v. Curtis, 1 Hay. 471; 
Burke v. Elliott, 4 ted. 355, cited and approved. 


Appeal from the Superior Court of Law of Cherokee 
County, at Fall ‘Term 1844, his Honor Judge Barrie presi- 
ding. 

This was an action for an assault and battery on the feme 
plaintiff, in which the defendant justified under a State’s war- 
rant, issued by a justice of the peace of Cherokee county, 
and produced on the trial. It was directed to any consta- 
ble of that county, and commanded him to take Elizabeth 
Welch, (the plaintiff) and several other persons, and have 
them before some justice of the peace of the said coun- 
ty, to answer to a charge, on behalf of the State, for an assault 
on William W. Pearcy, with intent to kill and murder him. 
It did not purport to have been issued on the view of the jus- 
tice, nor on a charge made on oath by another person ; and it 
was not under seal, but only under the hand of the magistrate. 
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The magistrate was examined, and he stated that Percy Dec. 1944. 
was dangerously wounded by some person ; thatit wasnot in wey 


his presence, but that he was credibly informed of it, and that 
it was done by the sons of Mrs. Welch, and that she encour- 
aged them to doit; that Scott, the defendant, was an acting 
constable of the county, and that he then commanded Scott 
orally to arrest those persons and bring them before him, the 
magistrate, for trial; and the defendant refused to do so, un- 
less he should have a warrant in writing: And that thereup- 
on, without any charge on oath, he issued the warrant and 
delivered it to the defendant, who proceeded to arrest the per- 
sons, including Mrs. Welch, and brought them before him for 
trial. On the part of the plaintiffs it was further proved, that 
the defendant came to their house and told Mrs. Welch, that 
he came to arrest her on the State’s warrant, which he then 
produced. He required her to go with him, but she alleged 
that she was unwell, and remonstrated against going. One 
Powell, who was present, then told Scott, the warrant was 
void, because it was not issued on oath. But the defendant 
insisted that Mrs. Welch should go with him to the magis- 
trate, and stated to her, that although he did not wish to do 
any thing he was not obliged to do, yet that he must carry 
her, and “if she did not go quietly with him, he would put 
her in strings.” Whereupon she went. 

The defendant also gave in evidence a record of the Coun- 
ty Court in the following words: “It appearing to the satis- 
faction of the court, present Philip Baker, Esq. (and six others 
who are named) that Emsey Scott has been appointed consta- 
ble in Captain Phipps’ company, the said Scott comes into 
court and enters into bond with, &c. which is approved by the 
court.” 

The counsel for the plaintiffs contended, that it did not ap- 
pear that the defendant had been duly elected, and, therefore, 
that he was not a lawful constable. But the court held, that 
he was. 

The counsel further contended, that the warrant was void, 
because first, it was issued without a charge on oath; and 
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Dec. 1844. secondly, because it was not under sea]. ‘The court held, that 
Welch (he warrant would be sufficient to justify the defendant, though 
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not founded on an oath, if that were the only objection to it. 
But the court further held, that it was void for want of a seal, 
and instructed the jury that for that reason the plaintiffs were 
entitled to recover. 

The counsel for the plaintiffs further argued to the jury, 
that the information of Powell to the defendant, that the war- 
rant was void, was evidence to them of malice on the part of 
the defendant towards Mrs. Welch. But the court instructed 
the jury, that the damages were in their discretion, and that, 
though they might give exemplary damages, if they thought, 
from the circumstances, the defendant had acted from malice 
towards the plaintiff or wantonly, yet that the defendant’s not 
regarding the opinion given by Powell, and acting in opposi- 
tion to it, was not evidence of malice in him. 

The jury assessed the plaintiff ’s damages to 6} cents ; and 
the court having refused a venire de novo, and given judg- 
ment according to the verdict, the plaintiffs appealed to this 
court. 


Francis for the plaintiffs. 
No counsel in this court for the defendant. 


Rurrin, C. J. We concur in the opinion, that the defen- 
dant is to be deemed to have been duly in office. The entry 
on the record of the County Court, is much like that in Fiul- 
lenwider’s case, 4 Ired. 364; and imports, we think, that 
Scott had been chosen by popular election, according to law, 
and that it was so decided by the County Court, who is to 
judge of a disputed election. Besides, it appears in the case, 
that he acted de facto, and was a known constable in the 
county ; and that is sufficient, as we have recently had occa- 
sion to say. Burke v. Elliott, 4 Ired. 355. 

As the defendant has submitted to the judgment, the point 
ruled against him, as to the invalidity of the warrant for want 
of a seal, does not strictly arise in the case, as it comes before 
us on the plaintiffs’ appeal. But it is a point so material to an 
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important process, and to the security of ministerial officers, Dec. 1844. 
that we think it ought not to be left in doubt. We therefore", 


deem it our duty to express our opinion in accordance with 
that of the learned judge. Though it seems recently to be 
thought sufficient by some, if the warrant be in writing and 
under the hand of the justice, 1 Chit. C. L. 38; Bul. N. P. 
83 ; yet so many of the older and most respectable authorities 
lay it down positively, that a seal is necessary to a warrant for 
a criminal charge, that we are obliged to consider it establish- 
ed law, and do not feel at liberty to say any thing to unsettle 
it. Lord Hate so states the law explicitly. 2P. C. 577, 2 
P.C.111. Hawkins adopts his authority ; Hawk. P. C. B. 
2, 6,13. Lord Coxe so states it in 2 Inst. 52; and Baron 
Comyns, in his digest, Imprisonment, H. 7, under the head, 
“ what shall be a lawful warrant,” says, “it must be made un- 
der hand and seal.” In this State the same law was held in 
Curtis’ case, 1 Hay. 471, and we believe it has been uniform- 
ly acted on upon the circuits. The warrant being thus put 
out of the plaintiffs’ way, it would not, in general, be neces- 
sary to consider, whether the plaintiffs’ other objection was 
good or not. But we must do so in this case, because it 
concerns the correctness of the instructions as to the effect, on 
the question of damages, which the opinion of Powell ought 
to have. The warrant did not purport to have been, and was 
not in fact, issued on oath ; and for that reason, that person 
advised Scott it was void. If that opinion was correct, we 
will not say the plaintiffs’ argument was wholly unfounded. 
It would depend much upon the enquiries, who Powell was; 
how connected with the parties or the controversy ; and whe- 
ther, from his information or standing, the defendant would 
probably feel more or less respect for his opivion than he did 
for that of a public magistrate. But if his opinion was not 
correct, as his Honor had just informed the jury was the case; 
then, manifestly, the defendant could not in any degree be 
blameable for not being guided by advice, which was errone- 
ous in point of law. We are, therefore, called on to deter- 
mine, whether the warrant is void for that reason; and we 
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Dee. 1844-hold that it is not void, but is a good justification to the de- 
~ fendant. 


A magistrate may grant a warrant super visum. But ex- 
cept in that case, it his duty, before issuing a warrant, to require 
evidence on oath, amounting to a direct charge, or creating a 
strong suspicionof guilt. There is no doubt that an innocent 
person, arrested on a warrant issued by a magistrate, not on 
his own view, nor on any oath, would have an action against 
the magistrate. It is usual in England for magistrates to take 
written affidavits to the charge, separate from any statement 
of the oath in the warrant ; so that they may have at all times 
in their own power, evidence in justification of issuing the 
warrant. But it is not necessary to set out the evidence in 
the warrant, even in justification of the magistrate. Nor is 
it necessary to the justification of a ministerial officer for exe- 
cuting the warrant, that it should even have been granted on 
an oath. ‘The constable must take care not to execute a war- 
rant for a matter not within the jurisdiction of the magistrate; 
for all men must take notice, whether a person, under whose 
authority they act, could grant that authority. But when the 
warrant purports to be for a matter within the jurisdiction of 
the justice, the ministerial officer is obliged to execute it, and, 
of course, must be justified by it. He cannot enquire upon 
what evidence the judicial officer proceeded, or whether he 
committed an error or irregularity in his decision. This is 
elementary and familiar doctrine, and needs not that authori- 
ties should be cited to support it. But it is laid down in Cur- 
tis’ case, and in McDonald’s case, 3 Dev. 468. Here the 
jurisdiction is clear, as the charge is for a battery, and the war- 
rant was executed in the magistrate’s county. That it is not 
necessary that the warrant should set forth the evidence on 
which it was granted, or even that it was granted on oath at 
all, is distinctly stated in Sir William Wyndham’s case, 1 
Str. 2, and in Hawkins. And in Wilkes’ case, 2 Wils. 158, 
it was so held upon those authorities, and the authority of 
many precedents, and particularly, because of all the authors, 
who had treated of the form of warrants, each had omitted 
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to mention any such requisite as its setting out, that it was is- Dec. 1844. 


sued on a charge on oath. That the magistrate issued the 
warrant, though for a matter within his jurisdiction, without 
information on oath and not on his view, may render him res- 
ponsible. But as the recital of the information in the war- 
rant is not an essential part of it, and the constable has nothing 
to look to but the warrant as his guide, it follows, that he is 
justified by the warrant, though not purporting to have been, 
nor in fact issued on a sworn charge. 

The defendant was therefore right in paying no attention 
to the opinion of Powell; and it furnishes no argument 
against him of malice in the transaction. Consequently the 
judgment must be affirmed for 6} cents damages and 6} cents 
costs, according to the act of 1826; and judgment is given 
against the plaintiffs, as appellants, for the costs of this court. 


Per Curram, Judgment accordingly. 
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WILLIAM J. COWAN, ADM’R. rs. SAMUEL TUCKER. 


Dec. 1844. Where a parent, since the act of 1806, places slaves in the possession of a 








— child, and then dies intestate, in order to make it an advancement, a gift of 
the slaves at the time, and not a loan, must have been intended. 
The cases of Stallings v. Stallings, 1 Dev. Eq. 298. Davis v. Brooks, 3 Murp. 
133, cited and approved. 


Appeal from the Superior Court of Law of Iredell Coun- 
ty, at the Fall Term, 1844, his Honor Judge Man ty pre- 
siding. 

This ‘action was detinue for two slaves; plea, non dedi- 
net. 'The defendant married a daughter of Allison after 1806, 
and soon after the marriage, Allison sent the slaves home with 
his daughter, and they remained in the possession of the de- 
fendant until Allison’s death, intestate ; which occurred eigh- 
teen years afterwards. The plaintiff then administered on 
Allison’s estate, demanded the negroes, and upon the defend- 
ant’s refusal to deliver them, he brought suit. 

Upon the trial it was insisted for the defendant, that the 
slaves were his as an advancement from his father-in-law. 
The plaintiff then offered to prove, that Allison did not give 
nor intend to give the slaves to the defendant or his wife ; but 
that, at the time he put them into their possession, he express- 
ly lentthem. But the court rejected the evidence, holding 
that the defendant was equally entitled to the slaves, whether 
his father-in-law expressly gave them by parol, or expressly 
lent them by parol for an indefinite period. 

The plaintiff in submission to this opinion, suffered a non- 
suit, and appealed. 


No counsel for the plaintiff in this court. 
H. W. Miller for the defendant. 


Rurrin, C. J. The opinion of this court differs from that 
of his Honor. We think, that the only subject within the 
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purview of the act of 1806, Rev. Stat. c. 701, is that of the Dec. 1844. 


gifts of slaves, and not other species of contracts respecting 
them, such as hiring or lending. That is shown by the title 
itself, which is, “an act declaring what gifts of slaves shall 
be valid.” The same is seen throughout the enactments in 
the body of the act. Before that, a parol gift, either express- 
ly made or implied from a parent’s putting the slave into the 
possession of a child, was good; and such gift constituted 
an advancement from the time of the gift or possession re- 
ceived, under the statute of distributions. It happened, that 
many pretended gifts were set up after the deaths of the al- 
leged donors, who often retained the possession during life, 
and also that disputes arose between the creditors of spend- 
thrift children and their parents, whether the latter had given 
or lent negroes, which they had put into the possession of their 
children upon coming of age or marrying. Much litigation 
originated in such controversies, and perjuries and successful 
frauds were committed. As the remedy for those evils, the 
act of 1806 enacts, that all gifts shall be by writing with cer- 
tain ceremonies, and that no other shall be valid. Thatis the 
scope of the first section of the act, which is as general as it 
can be in its terms, and embraces every possible case. It cuts 
up parol gifts, express or implied, though made to children, 
But it is of “ gifts” only, that it speaks. Then comes, howe- 
ver, @ proviso to that sweeping enactment, which is, “ that 
when any person shall have put into actual possession of his 
or her child, any slave, and the said slave shall remain in the 
possession of such child, at the time of the death of such per- 
son, he or she dying intestate, such slave shall be considered 
as an advancement to such child, and be regulated by the laws 
now in force, relating to advancements made to children by a 
parent, in his or her lifetime.” The obvious import of this 
clause is, that, notwithstanding the extensive enactment in the 
first section, it was the legislative intention, that certain gifts 
from parents to children should be good, though not in wri- 
ting. That is the nature of a proviso, merely to except a cer- 
tain case out of a general rule, which would otherwise in- 
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than the general provision, to which it isan exception. As 
the enactment here relates only to gifts, the proviso cannot, 
then, be supposed to include gifts and loans both. It meant 
merely, that where a parent intended to make a gift to a child, 
and put the slave into his possession, and did not in his life- 
time retract the gift, nor dispose of the property by making a 
will, that such a gift, though not in writing, should be good, 
as it would have Leen before the act. But there could have 
been no intention, that what the parties never meant should 
be a gift, but agreed on as a loan, should, nevertheless, be a 
gift. It is said, that the phrase “shall have put into the pos- 
session of his child,” embraces the case of a slave delivered 
on loan, as well as one delivered by way of gift, and that, un- 
less both be within the proviso, there are the difficulties in in- 
vestigating the terms upon which a child received slaves at a 
remote period, which the legislature meant to remove. But 
those particular words cannot help us on this point. In the 
first place, the proviso being by way of exception, the natu- 
ral construction is, that the slaves to which the proviso relates, 
are such as may be “ put into the possession of a child,” upon 
the terms and for the purposes before spoken of in the enact- 
ing part of the statute ; that isto say, as gifts. In the next 
place, it is certain, that every possession of a slave derived by 
a child from a parent, cannot be within the proviso, as if it 
be upon a hiring or a loan fora year. It will not be contend- 
ed, that on such a hiring or loan the slave would belong ab- 
solutely to the child, if the parent should die intestate within 
the period. The same principle must govern a hiring or loan 
for ten or twenty years, or during the will of the parties. If 
the agreement be for a loan, of either kind, the possession is 
under and for the parent, not only in law, but according to the 
actual intention of the parties. Whereas, if the transaction 
was in terms and in intention a gift, then, though in parol, the 
donee holds in fact for himself, though in Jaw both his title 
and possession are liable to be defeated by the act of the do- 
nor in resuming or demanding the possession, or in making 
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fraud, we have to say, that was a subject for legislative de- 
liberation, and cannot affect the judicial construction of a 
statute, the provisions of which are in themselves unambigu- 
ous. We may observe, however, that while the enactment is 
very broad, the exception is very narrow, being confined to a 
single case, that of a parol gift to a child, accompanied by 
possession delivered at the time, and continued during the life 
of the parent, and having the additional ingredient, that the 
parent does not affect to dispose of the slave at his death by 
making a will, but leaves the donation to become absolute by 
dying intestate. We adopt the language of Judge HenpeEr- 
son, in Stallings v. Stallings, 1 Dev. Eq. 298, “that the cir- 
cumstances stated in the proviso are evidence, in the estima- 
tion of the legislature, equal to that which is required in the 
first section to make a valid gift, viz: a writing evidencing an 
intent to give ;” and that “in the opinion of the legislature, 
the mischiefs intended to be prevented by the first section, the 
setting up of spuriotts gifis, by pefjury and misconception, 
would not arise in the case within the proviso.” He concludes 
thereon, “that the legislature not only withdrew that case” 
(namely, that within the proviso) “ from the operation of the 
act, but validated it and made it a good gift.” It is thus plain, 
that Judge Henperson deemed the cases within the act and 
the proviso tod be, those of gifts and those only; which are 
required to be, generally, written, but with a single exception, 
that, if to a child, they may still, under circumstances, be by 
parol. Indeed, to make the proviso embrace any thing else 
but gifts; would render it inconsistent with itself. It express- 
ly declares the slave; that is within its purview, to be an ad- 
vancement. In Stallings v. Stallings, and other cases, it 
is held that this advancement is to be taken as having been 
made at the time the slave was put into the child’s possession. 
Of course, the gift is deemed to have been effectually made at 
that time. But that is perfectly incompatible with the idea of 
an express loan. Suppose this defendant to have continually 
acknowledged; from year to year through the eighteen years, 
10 
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Dee. 1844. that he held under Allison on loan, is it not obvious that such 


~ an acknowledgment excludes the notion of advancement ab 
initio by way of gift? The legal effect is the same, whether 
the defendant made such acknowledgments of the nature of 
his possession, or whether he acquired the possession as a Joan 
and tacitly continued it as such. There is, indeed, a differ- 
ence in the greater or less clearness with which the nature of 
the possession may be shewn, and the inference that may be 
drawn, that there might or might not have been a subsequent 
gift or purchase. But we have nothing to do with such in- 
ferences now, as we are not considering the sufficiency of the 
plaintiff’s proofs of a loan, but enquiring whether they are 
admissible, and therefore we are at present to assume them to 
be complete. If the transaction was a loan, it is clear that 
the slave could not be an advancement, and therefore it is not 
within the proviso. Besides the reasoning which leads to this 
conclusion, it is directly supported by authority. The case 
of Davis v. Brookes, 3 Murp. 133, was the first that arose 
under the act, and that turned on this very point. The jury 
was instructed, that if upon the evidence they found the de- 
fendant received the slaves as a gift, they should give a ver- 
dict for him, and if asa loan, for the plaintiff. The instruc- 
tion was approved; and in delivering the opinion of the 
court, Chief Justice Tayior said, “that from the general 
purview of the act, the proviso excepts the case of a gift 
from a parent to a child,” under the circumstances mentioned. 
In fine, the obvious import of the proviso, from a regard to 
the presumed wish of the parent, is to sustain a parol gift, 
where one was intended, but not to defeat the intention, when 
a loan was intended by turning such loan intoa gift. We 
think that a loan is not within the act or proviso, and therefore 
that the plaintiff’s evidence was erroneously rejected. 


Per Curiam, Judgment reversed, and 
venire de novo. 
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In an action on the case for a malicious prosecution, the want of probable Dec. 1844. 


cause for the prosecution, does not necessarily imply malice in the prosecu- 
tor, so as to authorize the judge to pronounce that this want of probable 
cause implied such malice. 

And, as the defendant in that action may prove that the plaintiff was actually 
guilty of the offence charged, so he may also prove matters shewing proba- 
ble cause, though he did not know them at the time he instituted the prose- 
cution. 

The right to recover in such an action, depends upon the entire innocence of 
the plaintiff, and malice in the defendant. 


Appeal from the Superior Court of Law of Macon 
County, at Fall ‘Term 1844, his Honor Judge Barrue presi- 
ding. 

This was an action for maliciously prosecuting the plaintiff 
for a conpiracy with certain other persons. The defendant 
pleaded “not guilty,” and upon the trial he gave evidence, 
tending to show probable cause for the prosecution of the plain- 
tiff. ‘Thereupon the court instructed the jury, that, in their 
investigations upon the question of probable cause, only such 
facts were to be considered as were known to the defendant 
when he instituted the prosecution ; and, in this case, if the 
facts testified were known to the defendant when he became 
the prosecutor, they made out probable cause. 'The court al- 
so instructed the jury, that a want of probable cause implied 
malice, and that in case they should find, that there was no 
probable cause, it was not necessary the plaintiff should prove 
express malice. 

The jury found for the plaintiff, and the defendant moved 
for a venire de novo, on the ground that the court erred in the 
direction, that malice was implied in law from the absence of 
probable cause. 

The court refused the motion, and, judgment for the plain- 
tiff being rendered, the defendant appealed. 
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Dee. 1814. Francis for the plaintiff. 


No counsel for the defendant. 


Rurrin, C. J. We think, there is error in the point ex- 
cepted to by the defendant. The grounds of this action have 
been said to be, “on the plaintiff’s side, innocence; on the 
defendant’s, malice.” Bul. N. P. 14. The innocence of the 
plaintiff, which is meant, is not merely that he is able upon 
a trial to prove himself not guilty, but it is such entire inno- 
cence, that there was no just ground or probable cause to sus- 
pect his guilt. If, in such a case as this last, a person be ma- 
liciously prosecuted, the law most properly gives an action. 
But as the common interest requires, when a crime has been 
committed, that the prosecutor should be discovered and pun- 
ished, the action is not given, though there was not probable 
cause to believe that the accused was not guilty, unless the 
prosecutor made the charge, not with a view to a fair investi- 
gation, but from malice, for the purpose of oppressing the ac- 
cused, or from some other bad motive. Now, there may be 
many cases, in which the influence of such bad motive may 
be almost irresistible, from the absence of probable cause. 
The grounds of suspicion may be so light as to satisfy the 
mind, that the prosecutor could not expect the accused to be 
convicted on them, and that they were used as a pretence, as 
furnishing the opportunity, under the semblance of aiding in 
the execution of public justice, to gratify private ill will. A- 
gain, however grave the circumstances of suspicion may, in 
themselves appear, yet, if the prosecutor be aware that any 
that are material be not as they appear, if he Anew that the 
person charged was not guilty, the conclusion would una- 
voidably be, that he had no probable cause ; and, further, that 
he was actuated by malice, the intention to use the privilege 
of prosecuting for a wrongful purpose. But on the other 
hand, there are many other cases, in which a person may pros 
ecute another, without sufficient prima facie evidence, with- 
out a bad motive, and from upright views of enforcing public 
justice, Jt often requires professional skill to connect and 
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weigh the evidence, and give opposing probabilities their pro- Dec. 1844. 


per effect. Ordinary persons may honestly err in deducing 
conclusions from circumstances, indicative of the guilt or in- 
nocence of the accused person. For it is a nice point, on 
which even judges differ, whether in a particular case there 
was or was not probable cause. If, therefore, a prosecutor 
erred in that point, and yet was able to show the honesty of 
his error, he ought not to be liable in damages. Such hones- 
ty may be established in a variety of ways, as from friendly 
relations between the parties, or a reluctance to institute the 
prosecution, except, apparently, as a matter of duty, or from 
the near approach of circumstances to the constitution of pro- 
bable cause, though not coming up to it, or any other evidence 
of the actual considerations which prompted the charge. 
Hence, it has been properly said, that malice may be inferred 
from the want of probable cause ; Sutton v. Johnston, 1 'T. R. 
493.545. It is equally apparent, that it is not necessarily to 
be inferred therefrom. On the contrary, it must in every case 
be properly an enquiry for the jury as to the actual fact, un- 
der explanations from the court. If it were not so, it should 
be said at once, that the action lies for a prosecution without 
probable cause, for it is obviously idle to add, that there must 
also be malice in the prosecutor, if the want of probable cause 

proves malice. The law draws no such presumption ; for 
though it often might be true, it would often be untrue in 
point of fact. 

Although the defendant's exception does not embrace it, yet 
another observation dropped from his Honor, which, as appli- 
cabie to this case, we deem not entirely accurate, and therefore 
notice. It is the direction, that upon the enquiry into probable 
cause,only such facts are to be considered, as were known to the 
defendant, when he instituted the prosecution. The proposition 
is true, when a plaintiff is endeavoring to establish, that there 
was, in fact, no probable cause, by new evidence, which re- 
buts the circumstances on which the prosecutor acted. ‘The 
latter may with reason insist, that of this new evidence he 
knew nothing, and, as without it, the other circumstances 
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proceeding. But it is not equally reasonable with respect to 
further evidence offered by the defendant to establish just 
grounds of suspicion. Such evidence for that purpose, seems 
to stand on the same footing with similar evidence, that the 
plaintiff was actually guilty. There is no doubt, that a de- 
fendant in this action may allege that the plaintiff, though 
acquitted in the prosecution, was actually guilty, and that he 
may prove the guilt by any evidence in his power, though 
discovered after the prosecution began, or after it ended. The 
law does not give the action to a guilty man. He brings it as 
an innocent one, and if it appear on the trial in any way, that 
he is not, he must fail. So it must also be as to probable 
cause. For, as the defendant may show, that an acquitted 
plaintiff was, nevertheless, guilty, he can for the same reason 
show, that he was probably guilty, and in each case by evi- 
dence of the like kind. 


Per Curiam, Judgment reversed and 
venire de novo. 
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JASPER ETHERIDGE, ADM’R. DE BONIS NON, &c. vs. ELIJAH S. 
BELL. 


Where slaves are bequeathed by a testator to his widow for life, or during 
widowhood, and after her death or marriage to be divided among her and 
his children, the assent of the executor to the legacy vests a right in those 
in remainder, and an administrator de bonis non, cannot recover them. 

They are to be divided according to the provisions of our statute for those who 


hold slaves in common. 
The cases of Burnett v. Roberts, 4 Dev. 81, and Smith v. Barham, 2 Dev. Eq. 
420, cited and approved. 


Appeal from the Superior Court of Law of Carteret Coun- 
ty, at the Fall Term, 1844, his Honor Judge Dicx presi- 
ding. 

This was an action of trover, to recover damages for the 
conversion of aslave. Plea, not guilty. William Hatsell 
made his will, and thereby bequeathed to his wife all his 
slaves, for her life or widowhood ; and on her death or mar- 
riage, he gave the whole of his said slaves to his children and 
wife, should she marry, to be equally divided between them. 
The original executor assented to the legacy, and delivered 
the slaves to the widow, (tenant for life,) who never afterwards 
married, and she held possession of them up to her death, 
which happened in the year 1833. Archelaus Hatsell, one 
of the children of the testator, sold the said slave to the de- 
fendant. The defendant contended on the trial, that the plain- 
tiff, as administrator de bonis non, never had any title to the 
slaves, as the assent of the original executor to the legatee for 
life, was an assent to the remainder man ; and that the whole 
title thereby passed to the testator’s children, and out of the 
executor. And that as Archelaus Hatsell, one of the tenants in 
commen in remainder of the slaves, made a conveyance of this 
slave to him, he had a right to hold him against the plaintiff. 
The judge charged the jury, that the plaintiff had a right to 
recover. There was accordingly a verdict and judgment for 
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Etheridge © the law. 
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Bell. 





J. W. Bryan and Iredell for the plaintiff, cited Dewitt v. 
Schoonmaker, 2 Johns. Rep. 245. Dunwododie v. Carring- 
ton, 2 Oar. Law Rep. 469. 

J. H. Bryan and Washington for the defendant, cited Jones 
v. Zollicoffer, N. C. Term Rep. 214. Ingramv. Terry, 2 
Hawks, 122. Alston v. Foster,1 Dev. Eq. 337. Burnett v. 
Roberts, 4 Dev. 87. Smith v. Barham, 2 Dev. Eq. 420. 


DanieEt, J. The authorities cited by the defendant’s coun- 
sel, Burnett v. Roberts, 4 Dev. 87, and Smith v. Barham, 2 
Dev. Eq. 420, clearly shew, that the plaintiff had no title to 
the slave after the assent of the original executor to the lega- 
cy for life, which is an assent to the legacy in remainder. The 
remedy for division by the tenants in common of the slaves, 
(the defendant by the assignment of A. Hafs:'' being one of 
the tenants in common,) was by petition under the act of As- 
sembly, Rev. St. ch. 85, s. 18, 19. 


Per Curiam, Judgment reversed and 
venire de novo. 
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THE STATE ts. THOMAS J. PATTERSON & AL. 


Upon an appeal to this court, the appeal bond covers the costs both of this Dec. 1844. 


court and the court below. 

Where upon an appeal to this court by a defendant in an indictment, judg- 
ment was directed to be entered by the court below, both for the punish- 
ment and the costs, and the court below at September Term, 1842, entered 
judgment only for the punishment, they had a right at September, 1844, up- 
onarule previously obtained for that purpose, to enter a judgment nunc 
pro tunc for the costs also against the defendant and his surety, on his ap- 


peal to the Supreme Court. 
The case of the State v. Saunders, 1 Hawks, 355, cited and approved. 


Appeal from the Superior Court of Law of Surry Coun- 
ty, at the Fall Term, 1844, his Honor Judge Manty pre- 
siding. 

The case was this. Thomas Patterson was convicted of 
Bigamy, and appealed to this court, and for that purpose en- 
tered into bond with Greenberry Patterson, as his surety. 
The judgment was affirmed, and the certificate thereof sent 
down to the Superior Court at September Term, 1842, with 
directions to proceed to execute the sentence, and to give judg- 
ment for the costs in that court. At September Term, 1842, 
the Superior Court gave the judgment in obedience to the 
mandate from this court in regard to the punishment, but that 
respecting the costs was omitted. A rule was obtained at April 
Term, 1844, on the defendant and his surety, to shew cause 
why judgment should not be entered for the costs, or why 
that rendered in 1842 should not be amended by an entry there- 
in, nunc pro tunc, of a judgment for the costs. At Septem- 
ber Term, 1844, the rule was made absolute, that judgment 
should be entered nunc pro tunc, and the defendant appealed. 


Attorney General for the State. 
No counsel in this court for the defendant. 


Rurrin, C.J. The State v. Saunders, 1 Hawks, 355, 
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establishes, that upon an appeal to this court, the appeal bond 


point has been considered as settled ever since. Some years 
past, one Turner was convicted of murder in Granville, and 
prayed an appeal, which the Superior Court refused, unless 
he should give a bond, that should cover the costs in that 
court; and he then applied to this court for a certiorari, of- 
fering to give bond for the costs of this court, but the court 
refused it and he was executed. 

As to the mode of entering the judgment, we see no objec- 
tion. It is a common method of obtaining judgment on ap- 
peal bonds, to give notice of a motion, when it happened to 
be omitted at the rendering of the principal judgment. But 
there can be no doubt of the power of the court to supply a 
mere formal omission in entering up the judgment of that 
court, in conformity with the certificate from this court, and 
in obedience to its mandate. There is no adjudication in the 
case. That had been made here, or rather directed here, and 
it was the simple duty of the Superior Court, to enter the 
judgment in that court in accordance with it, which may be 
done at any time. If it were not done voluntarily, this court 
would enforce it by mandamus. 


Per Curiam, Judgment affirmed. 
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A vendor of a personal chattel is an incompetent witness to prove title in his po. 1944, 


vendee, because in every sale there is an implied warranty of title, if there 
be no contract to the contrary. But he becomes competent upon receiving 
from the vendee a release of his liability. 
A seal of a court is essential to the validity of a commission to take testimo- 
ny, directed to persons out of the county, from the court at which it issues. 
A mortgagee, for a valuable consideration, is to be considered a purchaser 
under our statute against fraudulent conveyances. 

The cases of Goodman v. Armistead, 4 Hawks, 19. Seawell v. Bank of Cape 
Fear, 3 Dev. 279. Findley v. Smith, 4 Dev. 95; and Duncan v. Hill, 2 Dev. 
& Bat. 293, cited and approved. 


Appeal from the Superior Court of Law of Franklin Coun- 
ty, at the Fall Term, 1844, his Honor Judge CatpweE zt pre- 
siding, 

This was an action of detinue brought to recover the pos- 
session of five slaves. ‘The plaintiff, in support of his title, 
produced and duly proved a deed of mortgage for the said 
slaves (or their maternal ancestors,) from William Green, da- 
ted the 16th of August, 1820, and duly registered, by which 
the slaves were conveyed for the consideration of $784 46 
cents, to the plaintiff, on condition, nevertheless, “that if the 
said William Green should pay to the plaintiff the sum of 
seven hundred and eighty-four dollars and forty-six cents, on 
or before the 25th day of December next, with lawful interest 
for the same for redemption of the said slaves, then this bill 
of sale to be void—otherwise to remain in full force and vir- 
tue.” He also proved the possession of the slaves by the de- 
fendant, previous to the issuing of the writ. The defendant 
claimed title under a purchase from James Green, and alleg- 
ed that the negro woman, from whom these slaves had since 
descended, was given to the said James Green by his father, 
the said William, by parol, prior to the act of 1806, prohibit- 
ing parol gifts of slaves. ‘To prove this allegation, he offered 
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to him, as a witness. ‘I'he testimony of the witness was ob- 
jected to by the counsel for the plaintiff, on the ground, that, 
though released, he could not be a witness to prove a parol 
gift to himself. This objection was overruled. This witness 
proved, that, prior to the year 1806, his father, William Green, 
the maker of the deed of mortgage above mentioned, gave 
him the slave Hannah, from whom the slaves, claimed by the 
plaintiff, are descended, and he took possession of Hannah— 
that about the year 1805, he left this part of the State, resided 
in Randolph and Montgomery counties, leaving Hannah in 
the possession of his father, and did not return until the year 
1818—that he then lived on a plantation near his father, and 
resumed the possession of Hannah. He further stated, that 
in the year 1818, or 1819, he sold one of Hannah’s children 
in Georgia, in the presence of his father—that they both 
lived there a short time, and then returned to the county of 
Franklin, where he sold another of Hannah’s children with 
his father’s knowledge, and that he has since sold the negroes 
sued for to the defendant. 'The defendant then proved by 
several witnesses, that, in 1806, and up to 1810, they heard 
the said William Green say, the negro woman Hannah, was 
the property of the said James Green, and that he had given 
her to James, when she was a small girl. The plaintiff then 
proved by his mother, that he was born on the 4th of Novem- 
ber, 1819, and that the said negro Hannah and her children, 
after the execution of the deed to the plaintiff, came into the 
possession of the father of the plaintiff, where he resided, and 
remained in his possession about one year, and that they were 
then taken off by some person unknowr toher. ‘The defen- 
dant then~ offered in evidence the deposition of Nathaniel 
Hunt, a non resident, which was shewn to have been taken 
under a commission signed by the clerk, but without the seal 
of the court affixed. The plaintiff objected to the reading of 
the deposition, because the seal of the court was not affixed 
to the commission. The court overruled the objection, and 
decided that, although there was no seal to the commission, 
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and the deposition was taken in another State, yet it might be Dec. 1844. 
read. It was proven by this deposition, that William Green Freeman 


admitted to the deponent, that he had given the said negro 
Hannah to his son James Green, when a small girl, and said 
that James was a very imprudent man, and that many efforts 
had been made to sell her by his creditors, on which occasions 
he had always interposed his own claims, and thus prevented 
asale. The plaintiff offered no evidence of the payment of 
any part of the consideration money mentioned in his deed, 
nor of any debt owing by William Green to him, or to any 
one for his use; but the subscribing witness swore, that Wil- 
liam Green said, at the time of executing the paper, he inten- 
ded it as a gift to his grand-son, the present plaintiff. 

It was insisted, on the part of the plaintiff, that the parol 
gift before 1806, if any was made to James Green by his fa- 
ther, was not sufficiently proven as a gift at common law, be- 
cause there was no proof, in the manner and form requisite at 
common law, of an actual gift and delivery of the negro Han- 
nah. Secondly, it was contended, that, even admitting the 
parol gift to have been sufficiently proven, the plaintiff was 
still entitled to recover, because, by the deed from William 
Green to him, he was a purchaser, and, as against him, the 
parol gift was inoperative and void. His Honor declined to 
give these instructions, but charged the jury, that a mortgagee 
was not such a purchaser as would avoid a parol gift of slaves, 
made prior to the year 1806—that a mortgagee was, in point 
of law, so far as this case was concerned, not a purchaser, but 
an incumbrancer—and the question at last was, whether a 
valid gift had been made by William Green to James Green, 
prior to the passage of the act of 1806—that if such gift was 
made prior to that time, the defendant was entitled to a ver- 
dict—if no such gift had been made, the plaintiff was entitled 
to a verdict. 

The plaintiff thereupon submitted toa non-suit, and moved 
for a new trial, which was refused, and judgment entered for 
the defendant for his costs, &c. The plaintiff then appealed 
to the Supreme Court. 
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G. W. Haywood for the plaintiff. 

Saunders and Badger for the defendant, contended, that 
although one who takes a mortgage at the time of advancing 
money or giving credit, is, in law, a purchaser for valuable 
consideration, yet the judge was right in holding that the 
plaintiff was not such a purchaser : for 

First, The consideration alleged was unproved, the recital 
in the deed not being evidence against the defendant, who was 
not party or privy, butan entire stranger to the instrument. 
Clayton v. McGimpsey, 4 Dev. 89. Hoyatt v. Phifer, idem. 
273. 

Secondly—The consideration was disproved, by the dec- 
laration of the grantor, that he intended a gift, and by the fact 
that the grantee was an infant, less than a year old, when the 
deed was made, 


Nasu, J. The defendant claims the negroes in dispute by 
purchase from James Green. In order to make out his title, 
he offered James Green as a witness, having previously re- 
leased him from all claim in consequence of the sale. The 
introduction of this witness was opposed upon the ground, 
that, although released, he was incompetent to prove a gift to 
himself. ‘The objection was correctly overruled by the court. 
Upon his examination, Green proved that, prior to the year 
1806, his father, William Green, from whom also the plaintiff 
claimed title, had given him a negro woman named Hannah, 
whom he had taken into his possession, and from her the ne- 
groes now in dispute had since descended, and that he had 
sold them to the defendant. A vendor, is, in general, an in- 
competent witness to support the title of his vendee, for the 
reason that he is directly interested in so doing. In every 
sale of a personal chattel, the law implies a warranty of title, 
unless it is agreed to the contrary by the parties in the con- 
tract, or there isan express warranty of some other kind. 
Upon a defect of title therefore, if his vendee for that cause 
loses the chattel, he is bound to make compensation in dama- 
ges. His interest therefore is direct and positive, and he is 
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incompetent as a witness for the defendant to support the title, Dec. 1844. 
but his incompetency lasts no longer than his interest endures, oan 


and a release removes his interest. The relation in which 
this witness stood to the case, and his importance to the plain- 
tiff, rendered it necessary to the plaintiff to sustain and prop 
his testimony. With that view, the deposition of one Nathan- 
iel Hunt was offered in evidence. Its introduction was op- 
posed by the plaintiff, on the ground that the commission was 
not under the seal of the court from which it issued, and that 
it was to be executed in another State. The objection was 
overruled by the court, and the deposition was read. In this 
opinion of his Honor, we think there was error. By the com- 
mon law, the seal of the court is a necessary and essential 
part of every writ. In England, the original is a mandatory 
letter from the King in parchment, issuing out jof chancery, 
and sealed with the great seal, and directed to the sheriff of 
the county wherein the injury was committed or supposed to 
be. 3 BI. C. 273. That the seal has ever beeu considered a 
necessary part of the writ in this State, is evident from the act 
of 1797. By that act it is provided, “that in all cases where 
the clerk of a County or Superior Court issue process, to the 
county of which he is clerk, it shall not be necessary for him 
to affix the seal of his office thereto.” Rev. Stat. ch. 31, sec. 
125. From the phraseology of this act, it is evident the law 
was at that time considered settled, that the seal of the court 
was deemed necessary to any process issued by the clerk. 
The only effect the act had, or was intended to have was, to 
make the writ valid when to be executed within the county 
from the court of which it issued. The legislature might 
well suppose it unnecessary to require the writ to be authen- 
ticated by the seal in the latter instance, as the officers of the 
court would be known officially to the citizens of the county, 
when beyond its limits they would not, and their official acts 
could be recognized only when evidenced by the seal of the 
court whose officers they were. Every writ, therefore, issu- 
ing from a court of record, which is to be executed without 
or beyond the limits of the county in which it issued, in order 
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to its validity, must be evidenced by the seal of the court. 
Goodman v. Armistead, 4 Hawks, 19. Seawellv. Bank of 
Cape Fear, 3 Dev. 279, and Findlay v. Smith, 4 Dev. 95. 
Otherwise, it confers no power to act, uponanyone. A Ded- 
imus potestatem, is within the words of the act of °97, and 
within the equity of it. See Duncan v. Hill, 2 Dev. & Bat. 
293. The witness, Hunt, if he had sworn falsely, could not 
have been convicted of perjury, because the deposition was 
not to be taken within the county of Franklin, and not being 
under seal it conferred no authority on any one to act under 
it. The judge therefore erred in suffering the deposition to 
be read in evidence. It might have been very material to the 
support of the defendant’s case, if it had gone to the jury in 
propping and sustaining the evidence of James Green, his ma- 
terial witness. For though there were other witnesses, who 
testified to similar declarations of William Green, they may 
not have been as well known to the jury as Mr. Hunt, or be- 
ing known, not entitled to equal weight with him. We can- 
not tell. ‘There was error in the opinion, and there must be a 
new trial. The plaintiff claimed the negroes in dispute by 
virtue of a conveyance from William Green to him, subse- 
quent to the alleged gift to James Green. The deed to him 
was a mortgage of the negroes for value expressed in the face 
thereof. The judge was requested to charge the jury, that 
the plaintiff was a purchaser, and therefore entitled to hold 
the negroes against a prior gift. The judge refused so to 
charge, but told the jury, that a mortgage in point of law, so 
far as this case was concerned, was not a purchase. We do 
not concur with his Honor in this opinion. A mortgage is a 
purchase under the statute of the 27th Elizabeth. Chapman 
v. Emery, Cowper, 279, andin Roe v. Hutton, 2 Wilson, 356. 
The court declare that under that statnte, those are consider- 
ed purchasers, who take under instruments made for a valua- 
ble consideration. Whether the plaintiff was in this case a 
purchaser for valuable consideration or not, is not now under 
our consideration. 
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We concur with his Honor, that the facts disclosed in the Dec. 1844. 


case constituted a gift to James Green, if true. 
For the error in the admission of the deposition of Nathan- 


iel Hunt, there must be a new trial. 





Per Conia, The judgment of the Superior Court 
is reversed, and a venire de novo 


ordered. 


EDMUND D. SAWYER ts. THE HEIRS AND DISTRIBUTEES 
OF MARGARET DOZIER. 


Where an executor offered a will for probate in the County Court—an issue 
of devisavit vel non there made up and tried, and an appeal to the Superior 
Court—Held, that in the Superior Court, the executor might by permission 
of the court renounce all right to the executorship and withdraw from the 
suit, one of the legatees in the will having intervened as a party, and agree- 


ing to be responsible for all the costs. 
Held, that the executor under those circumstances, became a competent wit- 


ness in support of the will. 
The proceeding, in relation to the probate of a will, is a proceeding in rem, 
and every party in interest has a right to become a party in the cause at any 


time before the decision. 
An executor has an absolute right of refusal at any time before he under- 


takes the office, or intermeddles with the estate ; and he does not definitively 
assume the office by propounding the will for probate. 

The cases of St. John’s Lodge v. Callender, 4 Ired. 335. McCulloch v. Tyson, 
2 Hawks, 336. Mitchell v. Adams, | Ired. 298. Blunt v. Moore, 1 Dev. & 
Bat.10. Harvey v. Smith, 1 Dev. & Bat. 186. Ritchiev. McAuslan, 1 Hay. 
220; and McNeill v. McNeill, 2 Dev. 393, cited and approved. 


Appeal from the Superior Court of Law of Camden Coun- 
ty, atthe Fall, Term, 1843, his Honor Judge Barxey presi- 
ding. 
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Dec. 184. The case was as follows: In the County Court of Camden, 


Oe 


Sawyer 
v 
Dozier. 


Haywood S. Bell propounded a script as the last will and tes- 
tament of Margaret Dozier, deceased, in which he was nomi- 
nated executor. It purports to devise both real and personal 
estate to Edmund D. Sawyer, and is duly attested by two com- 
petent witnesses. The heirs and next of kin of the party de- 
ceased contested the probate, and an issue of devisavit vel 
mon was made up under the direction of the court. On the 
trial the jury found, and the court pronounced, against the 
instrument; and from the sentence, Haywood S. Bell prayed 
an appeal, whieh, by consent of the other parties, was allowed 
without an appeal bond. 

In the Superior court, Edmund D. Sawyer intervened, and 
was allowed also to propound the same paper, as the devisee 
and legatee therein named. Bell then moved that he might be 
dismissed from the office of executor of the said will, and be 
allowed to withdraw from the case; and, to that end, Bell in 
open court executed under his hand and seal an instrument, 
in which he renounced the said office, and released all rights 
to him given or aecruing by the said will, and deposited the 
same with the clerk of the court, and prayed that his said re- 
nunciation might be entered ; and the said Sawyer consented 
that the said Bell might be dismissed from the cause, and un- 
dertook to carry on the same instead of Bell, and at his own 
expense. And the court thereupon allowed the motion of the 
said Bell, by accepting his refusal of the office of executor, 
and dismissing him from the cause. 

Afterwards, the issue of devisavit vel non came on to be 
tried between Sawyer and the heirs and next of kin of the 
deceased, and, to maintain the same on his part, besides the 
two subscribing witnesses, Sawyer offered asa witness the 
said Haywood S. Bell. He was objected to on the other side, 
upon the grounds, that he was liable for the costs in the Coun- 
ty Court, and also that he had not effectually renounced the 
office of executor. But the court admitted him, and the jury 
found, and the court pronounced, for the paper; and thereup- 
on the other party appealed to this court. 
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A. Moore for the plaintiff. _ Dec. 1844. 
Kinney for the defendant. 

ome 


Rurrin, C. J. If the acts of the Superior Court, on which 
Bell’s competency as a witness depends, had been those of the 
County Court, it would hardly be a question, that he was ef- 
fectually discharged from both his office and the cause, so as 
to be admissible as a witness. The proceeding is in rem, and 
the object of the court of probate ever is, to have all parties 
in interest cited to see proceedings. When cited, they may 
either stand by passively, or take an active part on either side, 
according to their interest or inclination. ‘Thus, every party 
in interest may become a party in the cause at any time before 
the decision. ‘The admission of Sawyer, therefore, would 
certainly have been proper in the court of the first resort. 

Ordinarily, too, every one may withdraw from a cause 
when he chooses. This will not be denied in a case, in which 
the party, desiring to withdraw, claims an interest under or 
against the script for himself merely. Such withdrawal by 
one named a devisee or legatee, may cause the court to con- 
demn him in costs, and, no doubt, generally would; but it 
can affect the rights of no other person. He leaves the script 
in the possession of the court, and the cause still pending, and 
the instrument must still be proved in the way required by 
the court of probate. St. John’s Lodge v. Callender, 4 Ired- 
335. By his withdrawing, indeed, the court of probate may 
vary the form of its acts according to circumstances. But 
when he is not the only person propounding the instrument, 
but there is another who is also liable for the costs, and under- 
takes to pay all the costs that may be incurred, or have been 
incurred, and secures them to the satisfaction of the court, in 
case they should be adjudged to the opposite party, there seems 
to be no reason why the court of probate should not dismiss 
a party from the cause, without condemning him in costs, or 
holding him liable therefor. Even in cases strictly at com- 
mon law, if the purposes of justice require it, the court will 
discharge a person who is bound for the costs ; as if one, who 


Dozier. 
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is a surety for an appeal, be needed as a witness, the court 
will cancel the bond in which he is bound, and allow another 
to be substituted for it. McCulloch v. Tyson, 2 Hawks, 336. 
Here Bell had no personal interest in the matter, or, at all 
events, only as executor, and that he was willing to give up; 
and being thus willing, there was no reason why he might not 
retire from the cause without responsibility for the costs, so 
far as that responsibility was dependant upon the rights of the 
opposite party, or upon Bell’s private interest in, or motives 
for instituting the suit since the opposite party was fully se- 
cured in the costs, as we must assume, At all events, the 
court did discharge Be!l from the cause, without holding him 
liable for the costs, and without objection thereto by the oppo- 
site party, upon the score of his right to look to Bell for the 
costs. Therefore, whether that order in the cause was right 
or wrong, if it had been opposed, it is clear that Bell’s liabili- 
ty for the costs, as an objection to his competency, when sub- 
sequently offered as a witness, had no foundation in fact. 
Although it might have been proper at one time to have kept 
him liable for the costs, if it had been required, yet he had 
been discharged, and there was no method by which he could 
be again subjected to the costs. 

The other objection to his competency arose out of his re- 
lation to the cause and the court, by reason of the office of 
executor, conferred on him by the will. That circumstance 
certainly distinguishes him from those who claim but a perso- 
nal benefit under the instrument. As executor, it was his duty 
to exhibit the will in the court of probate, as its proper depos- 
itory. That duty he performed. It was also his duty to pro- 
pound it for probate, preparatory to his ultimate duty of ob- 
taining the probate, when made, by taking the oath of an ex- 
ecutor ; or else, to renounce the office, so that the will might 
not be unexecuted, but letters of administration with the will 
annexed granted to some other person. An executor has the 
absolute right of refusal at any time before he has undertaken 
the office, or intermeddled with the estate. In this case, there 
is no suggestion of such intermeddling. And we think he 
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has not assumed the office definitively by propounding the Dec. 1844. 


will, so as to preclude him from the right of renouncing, or, 
at all events, so as to preclude the court of probate from the 
power of dismissing him. The probate of a will, and the 
granting of the probate to, or taking the probate by, the exec- 
utor, are distinct things. The former is the act, as it is tech- 
nically called, of the court, recording the proof of the script 
and pronouncing in favor of it as a will ; and the latter is an 
official copy of the will, and of that act with a certificate, or 
open letters thereon, under the seal of the proper office, that 
the executor has taken the oath of office. He is then ex- 
ecutor complete of an established will. Sometimes the pro- 
bate is before one tribunal, and those letters issue from an- 
other. Thus, by the act of 1715, c. 10, the Governor, the 
general court, or the precinct court, had cognizance of the 
probate of wills, while the letters testamentary could only is- 
sue out of the Secretary’s office, under the seal of the colony, 
and signed by the Governor, and countersigned by the secre- 
tary, after the executor’s taking the oath for performing the 
will, before the secretary or a justice of the peace. That the 
executor does not assume the office by propounding the will, 
is clear from the power exercised of granting letters ad colli- 
gendum or pendente lite. It is not an act which made him 
responsible to creditors, unless he also intermeddled with the 
effects; and itis upon the ground that the recourse of credi- 
tors should not be divided, that the law will not allow an ex- 
ecutor, after intermeddling, to renounce at his pleasure. But, 
after the probate of the will, it has always been usual in this 
State, to allow an executor to refuse the office, and, much 
more, pending a contest about the probate. Indeed, merely 
swearing in and taking probate by the executor, do not debar 
the court from dismissing the executor. Mitchell v. Adams, 
1 Ired. 298. 

As to the sufficiency of the executor’s refusal in this case, 
if made in the proper court, there can be no doubt. It is true, 
the refusal must be by some act recorded in the court of pro- 
bate. But the court may treat several matters as refusals, 
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Dec. 1844. though they be not expressly so; as if the executor refuse to 
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take the oath when convened, that may be recorded asa refu- 
sal to take the office. Toller’s Ex. 42. Here, both by per- 
sonal declaration in court, and by a written instrument execu- 
ted in court, he renounced, and the court, as its act, accepted 
and recorded them as a refusal. 

The chief doubt in the case, if there’be any, is as to the au- 
thority of the Superior Court to allow of the executor’s refu- 
sal, as the ground of dismissing him both from his office and 
the cause. By the act of 1777, the County Court is to “take 
the probate of wills,” and order them to be recorded in proper 
books, and make orders for the issuing of letters testamenta- 
ry, and all original wills shall remain in the clerk’s office of 
the County Court, except when removed before any other 
court, upon any controversy. ‘That act also provided for an 
appeal for any person thinking himself injured by order of 
the court for letters testamentary, or letters of administration, 
and declared that the Superior Court should have cognizance 
thereof, and determine the same, and upon such determina- 
tion, should proceed to grant the letters to the persons entitled 
to the same. Under that act, the probate was upon allega- 
tions and proofs directed to the court alone, as to the spiritual 
court in England, and without the intervention of a jury. 
By the words of the act, the whole case was removed by ap- 
peal into the Superior Court, which determined who should 
be executor or administrator, or, in other words, whether there 
was a will or not, and consequently had all incidental powers 
necessary to the exercise of the general powers of the Ordina- 
ry in those respects. The act of 1789, c. 308, afterwards de- 
fined the method more particularly of the probate of wills, 
and, among other things directs, that if a will be contested, 
its validity shall be tried by a jury, on an issue to Le made up 
under the direction of the court. This act is silent upon the 
subject of an appeal; but, undoubtedly, either under the spe- 
cial provision of the 58th section of the act of 1777, before 
quoted, or under the general provision in the 75th section, for 
an appeal from every sentence, judgment, or decree of the 
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County Court, parties were entitled to, and have always ob- Dec. 1844. 
tained appeals in testamentary causes, since the act of ’89, as Sener 
before. ‘The whole case was taken up by the appeal, so that 
the Superior Court had plenary jurisdiction to proceed to tri- 
al de novo, and decide the whole matter. Hence, in a contest 
between two persons, which of the two was entitled to ad- 
ministration, upon appeal it was held in the Superior Court, 
that there was a general jurisdiction in that court, and that 
administration should not be granted to either of the appli- 
cants in the County Court, but to a third person, who applied 
for the first time in the Superior Court; Blunt v. Moore, 1 
Dev. & Bat. 10. And it has also been held, where upon pe- 
tition the County Court had allowed a script to be re-pro- 
pounded, and, accordingly, an issue, devisavit vel non, was 
made up and tried, and an appeal taken, that the whole case 
was taken up, and the petition was dismissed in the Superior 
Court for its insufficiency. Harvey v. Smith, 1 Dev. & Bat. 
186. It is true, that the Revised Statute, c. 122, s. 5, retains 
only the provision of the act of °77, that any person claiming 
a right to execute a will, who shall think himself injured by 
an order of court for letters testamentary, may appeal ; and it 
omits the words, which expressly confers the cognizance there- 
of, and the power to grant letters testamentary and of admin- 
istration. But the omission is not material, we think. Di- 
recting the appeal, in itself confers a jurisdiction of every 
thing involved in the cause ; and when the proceeding is in 
rem, it naturally carries the whole subject, inasmuch as that 
is necessary to a full and final determination of the controver- 
sy. It is probable, the omission in the Revised Statute was 
occasioned by the established usage of the Superior Courts, 
under the act of 1777, not to grant letters of administration, 
or letters testamentary in those courts, but to determine the 
question of right to them, by trying the issue, and pronoun- 
cing thereon for or against the will, and then remitting the 
cause and the will to the County Court, to the end, that the 
will should be recorded and the original kept there, as proved 
in the Superior Court, and that letters testamentary or of admin- 
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Dec. 1844. istration should isue therefrom. This practice grew up from 
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the provisions in the act of ’77, that all original wills should 
be kept among the records of the County Court, and from the 
greater convenience of granting letters testamentary or ad- 
ministration there, inasmuch as the justice would be better 
qualified than a judge, to determine upon the sufficiency of 
the sureties for administration, and also inventories and ac- 
counts current would be more accessible. Ritchie v. McAus- 
lin, 1 Hay. 220. McNeill v. McNeill, 2 Dev. 393. By an 
examination of the record, in Hodges v. Jasper, 1 Dev. 459, 
we perceive, that the original will was there also remitted to 
the County Court of Tyrrell. Indeed, no member of the 
court remembers but one exception from that practice, which 
was in the case of Harper v. Gray, 2 No. Ca. Law Rep. 613, 
where it was, doubtless, an oversight. But even there the 
letters of administration were granted in Randolph, and the 
Superior Court expressed no approbation of the will’s having 
been kept in the Superior Court, but only held that such an 
irregularity could not be reached in the way there attempted. 
The omission in the Revised Statute, if intended to curtail the 
powers of the Superior Court, really cuts off only a jurisdic- 
tion of granting letters of administration or testamentary in 
that court, which was never in fact exercised, but leaves the 
whole power of determining conclusively the right to such 
letters, namely, by deciding whether there be a will or not, 
and by determining to whom in particular the letters shall be 
issued. That necessarily involves the power to accept the 
renunciation of the executor, and thereupon ordering an ad- 
ministration to be granted by the County Court, either to some 
particular person, or to some fit person. But in truth the gen- 
eral grant of jurisdiction of the appeal, includes the authority 
to decide upon the whole case de novo, and, with that view, 
to perform or allow whatever the original and inferior court 
of probate might have done or allowed. 

Our conclusion therefore is, that there was no error on the 
trial of the issue, or the sentence of the court for the will. 
This judgment will be certified to the Superior Court, to the 
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_end that the said court may remit to the County Court the 


original will there remaining, with a transcript of the proceed- 
ings and probate thereof in the Superior Court, that the said 
will may be recorded in the County Court, and that further 
proceedings mav be had thereon according to law. 


Per Curiam, Ordered accordirgly. 


THE STATE, ON THE RELATION OF WILLIAM JORDAN & 
AL vs. JOSHUA A. POOL, & AL. 


Where an equity of redemption is sold under an execution against the mort- 
gagor, the purchaser is bound to pay the money secured by the mortgage in 
the same manner as the mortgagor was; and the surplus of the proceeds of 
such sale beyond the amount of the execution, belongs to the mortgagor, 
and those who represent him. 

And where the sheriff himself, who sold such interest, was the mortgagee or 
trustee, his sureties on his official bond, are liable for such surplus. 

A plaintiff cannot be non-suited after a judgment by default against one of 
the defendants. 

A bond, given by a sheriff for the discharge ot his official duties, though void, 
according to the previous decisions of this court, because those, who ac- 
cepted it, had, at the time, no legal authority to do so, yet will become va- 
lid ab initio from a subsequent act of the Legislature, declaring that such 
bonds should be considered as having been legally delivered. 

And this consequence will follow, although the act of Assembly (as our act 
of 1844) was passed, not only subsequently to the institution of the action, 
but also to the determination in the court below, and the appeal to this court. 

The cases of Pool v. Glover, 2 Ivred. 129. Camp v. Cox, 1 Dev. & Bat. 52. 
State v. Shirley, 1 Ired. 597; and State y. Wall, 2 Ired. 267, cited and ap- 

proved. 


Appeal from the Superior Court of Law of Pasquotank 
County, at the Fall Term, 1843, his Honor Judge Nasu pre- 
siding. 
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Dec. 1844. "This was an action of debt on the bond of the defendant 





State 


v 
Pool. 


Pool, as sheriff of Pasquotank county, and of the other de- 
fendants, as his sureties. 'The case appeared to be this: 

In the year 1840, Joshua A. Pool was elected Sheriff of 
Pasquotank county for two years, and, at September Term of 
the County Court, he gave the usual bond for the performance 
of his duties. At September Term, 1841, he and the other 
defendants, as his sureties, entered into another bond, payable 
to the State, in the sum of 10,000 dollars, with a condition, 
after reciting his election by the qualified voters of the coun- 
ty for the term of two years, that, “if the said Pool, sher- 
iff as aforesaid, shall well and truly execute, and due return 
make, of all process or precepts to him directed, and pay and 
satisfy all fees and sums of money, by him received by virtue 
of any process, to the proper person, to whom the same by 
the tenor therof ought to be paid, or to the proper person or 
persons to whom the same shall become due, and in all things 
well and truly and faithfully execute the said office of sheriff 
of Pasquotank, during his continuance therein, then this ob- 
ligation to be void, otherwise to remain in full force and ef- 
fect.” 

At the time the bond was accepted by the court, there did 
not appear from the record that there were more than three 
justices of the peace in court, and that number was less than 
a majority. 

An action of debt was brought on the foregoing bond by 
William Jordan and Louisa Jordan, as relators; and the 
breach alleged was, that Pool, the sheriff, refused to pay to the 
relators certain sums of money belonging to them, which he 
received under the following circumstances. On the 28th 
day of October, 1840, Josiah Jordan conveyed by deed of 
bargain and sale to the said Pool, a certain tract of land in 
fee, in trust to sell the same, and out of the proceeds of the 
sale, to pay certain debts in the deed mentioned, and in case 
the debts should be paid without selling the whole of the land, 
in trust to convey such part as should not be sold to the said 
Josiah Jordan or his heirs. Afterwards, a judgment was 
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obtained against Josiah Jordan, for a debt not secured by his Dec. 1844. 
deed, and a fieri facias thereon was delivered to Pool, and he ae 





levied the same on the equity of redemption of Jordan, in the 
land so conveyed to him in trust; and then Jordan died, and 
before the return of the writ, Pool sold the equity of redemp- 
tion under it for a sum, which paid the debt on the execution, 
and left a surplus of $1284 52; which sum, Pool sued for as 
sheriff, and recovered from the purchaser, and is that, for the 
non-payment of which this suit is brought by the relators, 
who are the heirs at law of Josiah Jordan. The pleas were, 
non est factum, conditions performed, by the sureties. Pool 
himself suffered judgment by default. 

On the trial, the relators offered to prove, that a majority of 
the justices of the county were on the bench when the bond 
was accepted, but the court rejected the evidence. 

For the defendants it was insisted, that there was not a pro- 
per acceptance of the bond, and therefore, that it was not in 
law the bond of the defendants. 

It was further insisted for them, that the excess of money, 
received by the sheriff over and above the sum due on the ex- 
ecution, was received and heid by him in his natural, and not 
in his official capacity, and was not in the condition of the 
bond ; and that, as he was the trustee, he had a right to it as 
the legal owner. 

It was agreed by the purties, that if the court should be of 
opinion, that the defendants would be liable to the plaintiffs 
upon the bond, if it had been properly accepted by a suffi- 
cient number of justices, then a judgment should be entered 
against one of the parties, who is named, for $42817. But 
the court held that none of the defendants were liable, and 
non-suited the plaintiff, who appealed, 


A. Moore for the plaintiff. 
Kinney for the defendants. 


Rurrin, C. J. Although arising, no doubt, merely from 
inadvertence, there is a manifest error, for which the judg- 
ment would, at all events, be reversed. The court non-suited 
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Dec. 1844. the plaintiff after a judgment by default against one of the 
State defendants ; upon which the case was standing for an enquiry 
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of damages from the alleged breaches. The relators had es- 
tablished a cause of action against that defendant, and could 
not be non-suited. 

But we think there was also error on the merits. Even if 
the bond had been held to be valid, the court decided that the 
relators were not entitled to an action on it. We think they 
are entitled to the money, and could maintain an action for it 
on the sheriff’s bond, if duly executed. 

Such an interest, as remained in Josiah Jordan after his 
deed to Pool, was liable to execution, as an equity of redemp- 
tion, under the act of 1812. Pool v. Glover, 2 Ired. 129. 
Now, the sale of an equity of redemption is in its nature a sale 
subject to the mortgage debt. It is the interest of the mort- 
gagor in the land, over and above the mortgage debt, that is 
sold ; and the estate of the mortgagee is not touched. Con- 
sequently the sum bid on any part of it does not belong to the 
mortgagee ; but it is first to satisfy the execution, and, se- 
condly, the surplus goes to the mortgagor, as the owner of 
the interest sold. Camp v. Cor, 1 Dev. and Bat. 52. If 
another person, instead of the sheriff, had been trustee or 
mortgagee, he could not, then, have demanded this surplus 
from Pool: so, neither can Pool, as trustee, retain it. This 
is the necessary result from the provision of the statute, that 
an equity of redemption, as such, may be sold on a legal ex- 
ecution, and from the adjudications that a conveyance in trust 
for sale to pay specified debts stands upon the same footing as 
a mortgage, properly speaking. ‘hen, if Josiah Jordan had 
lived until the sale of the Jand, this money would have been 
his. Ifso, it follows, that it belongs to his heirs and that 
they may recover it by law. Therefore the court of law must 
recognize the interest therein of the mortgagor himself, as the 
owner, and, in like manner, recognize the rights of those who 
succeed in point of title to the mortgagor. This land decend- 
ed to the relators, subject to the lien of the levy. It was to 
satisfy that debt, but the surplus belonged to the heirs, And 




















OF NORTH CAROLINA. 


109 


as the surplus of land, if any had been unsold on the execu- Dec. 1844. 
tion, after satisfying the mortgage debt, would have gone to” 5... _ 


the relators, by parity of reason the surplus of the money, a- 
rising from a sale in the heirs’ time, goes to them also. 

As we are not aware on what point his Honor’s decision a- 
gainst the plaintiff was founded, it is our duty to consider each 
of them. Having held that the relators are entitled to this 
money, we are to consider, next, whether they can recover it 
in this form of proceeding and from these defendants: that is, 
supposing the bond to have been duly delivered. Upon this 
point also our opinion is with the relators. A purchaser must 
undoubtedly pay his whole bid to the sheriff, after getting 
enough to discharge the execution; must see that the purchaser 
satisfies the surplus to the owner of the property, before he 
can make a conveyance to the purchaser. Otherwise the de- 
fendant in the execution loses his property and is without any 
security for a part of the price. That the law never intends. 
Then, how does the sheriff receive this surplus? It is true, 
that he does not make that money by the direct mandate of 
the writ, nor is he bound by the tenor of the process to return 
the surplus into court with the writ. “For the writ only com- 
mands him to make the sum recovered by the plaintiff and 
bring that into court. Yet as he is obliged by the law to re- 
ceive the surplus, as a duty to the defendant, it is necessarily 
to be regarded as a duty of office, resulting from the prior 
duty, imposed by the writ, of making the sale. The money 
in the sheriff’s hands, therefore, may not be deemed in cus- 
todia legis, so as not to be stopped by attachment or other 
means, which may prevent the sheriff from paying it into 
court with the writ, yet his only authority to receive it arises 
out of his office, and for all money received virtute offcii, the 
sheriff ’s bond is a security, whether it belong to the plaintiff 
or defendant in the execution. We think this within the 
words of the bond in this case. Itis money “received by 
virtue of process ;” not payable, indeed, to the relators, “by 
the tenor thereof,” but payable to them “as the proper per- 
sons to whom the same is due.” Even if those words in the bond 
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well, truly, and faithfully execute the said office,” would be 
sufficient ; and it is the duty of the court to interpret the obli- 
gation, so as, if possible, to secure all money which the sher- 
iff can rightfully receive for the citizen. 

As the Superior Court did not give judgment against that 
surety, who submitted to a judgment for $428 17, upon the 
proviso there could have been a recovery upon a good bond, 
it must have been his Honor’s opinion, that the relators had 
no cause of action against the sheriff for an official default ; 
and for the reasons given, this court holds that to have been 
erroneous. It would not, however, be necessary to send the 
cause back to another trial, if the omission to give the plaintiff 
judgment for that sum were the only error ; because this court 
is authorized to render such judgment as the Superior Court 
ought to have rendered, and consequently, judgment might 
ordinarily be given here for that sum of $428 17, as agreed 
on. But we cannot give it in this case, because there is no 
method, in which this court can dispose of the judgment by 
default against one of the defendants, which makes it abso- 
lutely necessary to reverse the whole judgment, and send the 
case to the Superior Court for further proceedings. That, 
however, we should not feei bound, or even authorized to do, 
however erroneous the opinion of the court might have been 
on the other points of law, if the bond sued on were so radi- 
cally defective, that no action could be sustained on it against 
any person, since it would be useless to send a case to another 
trial, if the record itself showed that the plaintiffs never could 
recover. It becomes our duty, then, to enquire, whether this 
bond be thus defective. In pursuing that enquiry, and apply- 
ing the result of it to the case, we find that the cause is brought 
into a singular state in consequence of the manner in which 
it was concluded in the Superior Court, and the legislation of 
the recent assembly pending this appeal. We think the bond 
is made good and effectual, by the acceptance of it for the 
State by the Legislature, though at the time of the institution 
of the writ, and the decision in the Superior Court, no judg- 
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ment could have been rendered on it. By the Revised Stat-Dec. 1944. 





ute, c. 109, s. 8 and 9, a majority of the justices, or, if not, ..... 


nine at least, are required to take the sheriff’s bond, and being 
taken by a less number, this bond was not duly delivered, and 
did not then legally become the instrument it purports to be. 
Shirly’s case, 1 Ired. 597. Wall's case, 2 Ired. 267, 272. 
We think, also, that the parol evidence was properly rejected, 
which was offered to prove that the requisite number of jus- 
tices was present. The record of the court alone is compe- 
tent evidence on that point. McAlpin's case, 4 Ired. 141. 
If the Superior Court had, upon those grounds, instructed the 
jury, that the bond had not become complete by an acceptance 
by the State, or ang person authorised by law, and the jury 
had found that it was not the deed of the defendants, we 
should not have disturbed the judgment. We could not have 
done it, because the instructions and verdict were right in 
point of law at the time, and should not be disturbed by any. 

But unfortunately for the defendants, they caused the case 
to go off by way of a non-suit, when owing to the condition 
of the suit, the plaintiffs could not legally be non-suited ; 
which makes it our duty to reverse the judgment and order 
the issues of fact to be tried by another jury. Therefore we 
are not now to look to the question, whether this was the 
bond of the defendants, when the case was before tried or at- 
tempted to be tried; but we are to see, whether in law this in- 
strument must be held to be their bond upon the trial that is 
to take place according to our judgment of reversal. If it 
must be so held, the plaintiff may recover, and therefore there 
should be a venire de novo. Now we think the act of 1844, 
ch. 38, s. 2, accepts this bond, and makes it effectual from 
the beginning. 'There is nodoubt of the capacity of the State 
to take a bond; and the only question is, whether the assent 
of the State has been given to this bond. If taken in the case 
prescribed by law by those appointed by law to take bonds on 
behalf of the State, then we have held, that the bond is good, 
because delivered to and received by those, who had authori- 
ty from the State to accept the delivery for her. But when the 
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thus previously authorised, then we have held, that the in- 
strument is not effectual, unless “the want of precedent autho- 
rity be supplied by a subsequent ratification.” Shirly’s case. 
By whom can such ratification be given; and what shall be 
the effect of it? Whatever doubts may be entertained as to 
the authority of any other person or body to ratify the delivery 
to a third person of a deed in the name of the State, there can 
be no question, that such power resides in the legislature. 
That is the law making branch of the government, with 
which it rests to collect and declare tke public will within the 
limits of the constitution, and make contracts for the State, 
or appoint and empower other personsso todo. Here the 
bond was not delivered to the persons appointed by law to re- 
ceive it: and therefore it was necessarily to be treated, as if it 
were a bond made to the State, when there was no law to 
authorize any person to accept it for the State. But it 
is not, for that reason, so absolutely void, as that it can nev- 
er become the deed of the party who made it, and as if that 
person had no capacity to make it. For there was an actual 
sealing and an actual delivery of the instrument by competent 
obligors: indeed a full execution of it in all respects, except 
that it was not delivered to the State, or to an agent of the 
State, but the delivery was to a stranger for the State. If, in 
such a case, the bond had been toa natural person, it would 
have been the deed of the party instantly, though delivered to 
a stranger, for it is good until the obligee refuse it, but then 
it is void ab initio. Butler v. Baker, 3Rep. 26. Per Goutp 
Justice, in Wankford v. Wankford, 1 Salk, 301. But in the 
case of deeds to the State, the rule is otherwise, as was held 
in Shirly’s case, with much hesitation, (and, I own, against 
my impression,) the rule being, that they do not become the 
deeds of the party, unless they be accepted by the State. But 
that has been done by the act of 1844, c. 38. It enacts, that 
all persons who shall be admitted by the County Court, and 
sworn into office of sheriff, coroner, or constable, shall be 
held and deemed to be rightfully in office, until ousted by due 
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course of law; and that all bonds, which have been, or may Dec. 1844. 
hereafter be, taken by any court of pleas and quarter ses- Bate 





sions upon admission of any person into either of the said 
offices, shall be held and deemed to be valid and effectual to 
all intents and purposes, notwithstanding any defect, insuf- 
ficiency, or irregularity in the election, appointment, or ad- 
mission of such person, or in any of the proceedings of the 
court in relation thereto.” ‘This is as abolute an acceptance 
of all such bonds as could be declared. It does not, indeed, 
profess simpliciter to accept the bonds; but there is a neces- 
sary implication of such acceptance from the enactment, that 
all such bonds shall be held to be effectual in law, since they 


could not be effectual unless the State ~~ the de- 
livery to the stranger as the delivery to the State. This, 


then, supplies the desideratum, that was wanting in Shir. 
ly’s case. ‘The bond has been accepted, and therefore it is 
now an effectual bond of the obligors. 

The remaining question is, as to the time from which the 
bond becomes effectual: is it from the passing of the act, by 
which the acceptance of the legislature was declared, or from 
the execution of the instrument? It would seem that for the 
like reason, on which a bond is void, ab initio, which is deliv- 
ered to a stranger and refused by the obligee, it must become 
good ab initio, when accepted by the State upon such a deli- 
very to astranger. It must be so upon the intention of the 
parties ; and, at all events, that must be the presumed inten- 
tion in relation to official securities of this kind, and was un- 
questionably the actual intention of the legislature in the 
act of 1844. As has been before remarked, the bond, though 
not effectual by the delivery, because to a stranger, was not 
absolutely void, in the sense that it would have been if there 
had been no delivery at all, but the obligor had kept it in his 
own pocket. For, if that were so, there could be no operative 
acceptance by the State subsequently; as it requires the con- 
currence of the obligor in tendering and of the obligee in ac- 
cepting the delivery, to render the deed complete and effectual. 
But it is sufficient that there should be such concurrence in 
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rence as to the time of expressing that assent. The actual de- 
livery, therefore, has some effect; and that effect, as the de- 
livery was not absolute and final, is to be deemed a condition- 
al delivery and must be in the nature of a delivery as an es- 
crow. It can mean nothing less than this ; that the obligors 
delivered the deed to the justices, to be their deed to the State, 
if the State would vouchsafe to receive it. It might have 
been held, as it once seemed to me, that by allowing the par- 
ty to remain in the office, upon his admission into which he 
gave the bond as a security for the faithful performance of its 
duties, instead of ousting him because he was improperly ad- 
mitted without having given bond, the sovereign sufficiently 
manifested an acceptance of the official bond. But supposing 
an express assent to be necessary, it is here given: and the 
question is, as to the operation of it, as given. Such a con- 
ditional delivery is binding on the obligor, and he cannot re- 
call the deed. It is true, that when a deed is delivered as an 
escrow it is of no more force until the conditions be perform- 
ed, than 1f he, who made it, had kept it. Yet, when the con- 
ditions are performed, the deed is thereby made good with 
out any further delivery, unless such second delivery 
be prescribed as one of the terms of delivery. Of that 
position a question, it seem3, has been made, and some have 
thought that, to make the deed perfect, the person, to whom 
it was delivered by the maker, should make a second delivery 
of it to the party himself. But the contrary is Jaid down for 
law in Shepard’s Touchstone, as deduced from 5. Rep. 84, 
and 3 Rep. 36, and itis there said, that if the party, that doth 
make the deed, be not, at the time of making thereof, disabled 
to make it, the first delivery is good, “for if either of the par- 
ties to the deed die before the conditions be performed and the 
conditions be afterwards performed, the deed is good; for there 
was traditio inchoata in the life time of the parties; and 
postea consummata eristens by the. performance of the 
conditions ; it taketh effect by the first delivery, without any 
new or second delivery.” Touch. 59. Thetruth, however, 
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probably is, that a second delivery will be required or dispens- Dec. 1844. 
ed with according to the nature of the case, and as it may best “ciate 


comport with the intention of the parties and the purpose they 
had in view, to hold the deed, upon the performance of the 
conditions, to be a deed only from a second delivery, or from 
the original delivery by relation. For in the same book, p. 72: 
it said, that escrows “shall take effect from, and have rela- 
tion to the time of the first delivery, or not, as circumstances 
may require, and uéres valeat: for if relation will hurt and 
make the deed void (as in some cases it may) then it shall not 
relate: but if relation will help it, as in case where a feme 
sole deliver an escrow, and before the second delivery she is 
married or dieth, in this case, if there were not a relation, the 
deed would be void, and therefore it shall relate. So if one 
disseise me of an acre of land in D. and I release him all my 
right in my lands in D. and deliver it to a stranger as an es- 
crow until atime, and before that time he disseise me of a- 
nother acre there ; in this case, this release shall not by rela. 
tion extend to this other acre, to bar me of that also. But as 
to collateral acts, there shall be no relation at all in this case, 
And therefore, if the obligee release before the second delive- 
ry, the release is void, and will not bar the obligee of the fruit 
of his obligation.” Upon the passage quoted, Mr. Preston, 
the learned editor of the work, remarks, that the relation de. 
pends on the nature of the transaction, and the presumable 
intention of the parties. In point of title, (admitting the par. 
ties, who are grantors, are competent as to ownership, and free 
from disability,) the deed will take effect from the first delive. 
ry, so as to overreach all intermediate encumbrances. These 
principles and authorities seem to settle this case. ‘There can 
be no hesitation as to the intention to be presumed in the ob- 
ligors in making, and in the Legislature in accepting this bond. 
This is a sheriff’s bond, given upon entering into that valua- 
ble office, in which he may serve for one year, if the State 
will accept his bond and allow him. But he is liable to be 
ousted at any moment, as having been admitted without law- 
ful warrant, inasmuch as he failed to give such a bond as the 
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Dec. 1844. law required, and he cannot expect the sovereign will allow 
Suae him to remain in office without any security for the discharge 





Pool. 


of his duties. Therefore, by giving this as his official bond, 
there is an irresistible implication of an intention of the sheriff, 
and, by consequence of his sureties, that, in case it was nota 
proper official bond according to the statute, it should, never- 
theless, be the bond of the obligors for the purposes expressed 
in it, if the State would accept it as such, and allow this per- 
sen to serve in his office accordingly. There being such an 
intention, it is the plain duty of a court to give effect to it, and 
uphold the obligation, if it can be done consistently with the 
law, as the bond is not for any immoral or unlawful purpose, 
but is for the benificent purpose of securing the public and 
the citizen from any injury by the malversation of the princi- 
pal obligor in an important office. It cannot be, in such a 
case, that it was intended the deed be delivered the second 
time, or that it should operate only from the time it was ex- 
pressly accepted ; for, being given to the State, there can be 
no actual delivery to the obligee, and the intention was, that 
the State, by accepting it, should make it a security for the 
whole term of office, as well the past as that tocome. So, 
too, it is clear, that, with that view, the Legislature accepted it. 
The provision, that all bonds which have been taken, shall 
be held to be good, is conclusive as to the !egislative inten- 
tion. If it be said, that those words refer to bonds taken from 
persons before the passing of the act, who were in office at 
the making of the act, which prima facie would be the pro- 
per construction, as statutes are not to be deemed retrospec- 
tive but from necessity ; the answer is, that such an interpre- 
tation cannot be received, foras much as it would render those 
words “have been taken” altogether inoperative. For, as 
soon as the inconveniences were understood, which would 
arise from the principle of Shirly’s case, the Legislature pro- 
ceeded to provide a remedy by enacting in 1842, c. 61, “that 
whenever thereafter any instrument shall be received under 
the sanction oi a court of record, purporting to be a bond to 
the State, for the performance of any duty of any office, such 
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instrument, notwithstanding any irregularity, or any variance Dec. 1844. 


in the conditions or penalty from the provisions prescribed by 
law, shall be valid and may be put in suit for the benefit of 
any person injured.” ‘That act therefore covered every case 
that might happen after 1842, in terms still more conclusive, 
if possible, than those of the act of 1844. Now, theffices 
of sheriff, coroner, and constable, are but from year to year, 
as their bonds are to be renewed annually. Consequently, 
there could not be at the end of 1844, any person in either of 
those offices, whose bond had not been given under the act of 
1842; and therefore, the act of 1844 must have been directed 
solely to such bonds as had been given by such officers before 
1844, and must be held to embrace them. There was no 
other occasion for the act, but to embrace them. 

Then we have the case, in which the obligors delivered their 
bond to a stranger payable to the State, on the condition that 
the delivery should be deemed absolute, and the instrument be 
their deed, if the State would accept it, with an intention on 
their part, that the instrument, if accepted, should cover a 
whole official term, as the same is, indeed, expressed in it, and 
in which the State has expressly accepted it, through the Leg- 
islature, with the same intention, plainly declared; in such a 
case, we think it our bounden duty not to defeat the intention, 
but to give effect to it, upon the principle, uéres magis valeat 
quam pereat ; which can only be done by holding it to be 
the deed of the parties by relation ab initio. Consequently, 
the judgment must be reversed, and a venire de novo awarded. 


Per Curiam, Judgment reversed and venire 
de novo awarded. 
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JOHN D. COLLINS ts. THOMAS BENBURY. 





Vec. 1844. All waters, which are actually navigable for sea vessels, are to be considered 
navigable waters under the laws of this State. 

No one can be entitled to a several fishery or the exclusive right of fishing in 
any navigable water, unless such right be derived from an express grant by 
the sovereign power, or, perhaps, by such a length and kind of possession, 
as will cause a presumption of such grant to arise. 

The mere circumstance of fishing the waters at any particular place, no mat- 
ter for how long a time, raises no presumption of such a grant, because the 
person so fishing, exercises, prima facie, only a right, which belongs to him 
in common with all others. 

For the purpose of presuming a grant of an exclusive right in any person, it 
should appear that all others have been kept out by him and his grantors, 
not only from fishing with a seine, but from fishing in any manner in the 
waters to which he lays claim. - 

It is not competent to examine a witness as to the meaning of a plain word in 
a contract, for that is a question of Jaw determinable by the court. 

The case of Collins v. Benbury, 3 Ired. 277, cited and approved. 





Appeal from the Superior Court of Law of Chowan Coun- 
ty, at the Fall Term, 1844, his Honor Judge SerT.e pre- 
siding. 

This was an action on the case brought by the plaintiff for 
the purpose of recovering damages, which he alleged he had 
sustained by the interference of the defendant with his seine, 
whilst he was enjoying his exclusive right of fishing in the 
waters of the Albemarle Sound. The plaintiff proved and 
read in evidence a lease of an undivided half of the premises 
from Benbury, one of the defendants, to H. W. Collins. He 
then showed a conveyance of the term from H. W. Collins to 
Josiah Collins, and a conveyance from Josiah Collins to the 
plaintiff. ‘The plaintiff then called upon Joseph B. Skinner, 
who stated, that, in 1807, he, in connection with another gen- 
tleman, established the first large fishery on the waters of the 
Albemarle Sound ; that, at the place which the plaintiff fish- 
ed, a small seine was employed in 1798, but was after that 
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time discontinued; that in 1817, a company of gentlemen Dec. 184. 


employed a seine at the same place, about 1300 yards long, 
but which was small in comparison with the length of the 


seines now used on the waters of the Albemarle ; that a seine a 


of about the same length was employed at this beach for sev- 
eral years in succession, but how many, he could not state ; 
that for several years, no person fished, with a seine, the waters 
opposite this beach, when another seine was hauled there ; 
but whether a seine had been regularly hauled at that place 
since, he could not state. The witness further stated, that he 
had always understood, that the owners of the Jand upon the 
Albemarle Sound had the exclusive right to fish the waters 
opposite the land, but he did not know whether they proceed- 
ed out, at right angles to the shore, to the channel or not ; 
that many years ago, a difficulty arose between several fisher- 
men on the Chowan river, about the rights of fishing, which 
was adjusted between them, but in what way, he did not state. 

Upon cross examination, Mr. Skinner stated, that according 
to the usage, by which the right of fishing was enjoyed on 
the Albemarie Sound, if the owner of any part of the land 
on the sound wished to establish a fishery, and he found it 
necessary to his interest, to fish water opposite the lands of 
the next proprietor, he had a right to do so, provided no fish- 
ery was then established, and used by such proprietor. But 
if the owner of the adjacent lands afterwards established a 
fishery on his lands, then the owner of the land had the right 
to fish the water opposite his lands, though the water had been 
before occupied by the seine of another person—that, in the 
case of two fisheries established near the line dividing two 
tracts of land, each one of them had the right to shoot his 
seine into and fish the water opposite the lands of the other, 
whenever it became necessary to do so by reason of the cur- 
rent running up or down; that, in the case last mentioned, 
when the current was running down, the owner of the lower 
fishery would shoot his seine into, and fish the water opposite 
the land of the owner next above ; and so, when the current 
was running up, the owner of the upper fishery would shoot 
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Dec. 1844. his seine into and fish the water opposite the land below ; that 
Collins Util the owner of land lying on the Albemarle Sound estab- 


Benbu 
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lished a fishery by building the necessary houses, clearing the 


"Y’ water of stumps, logs, &c. and providing a seine, every citi- 


zen of the State had a right to fish the water opposite the 
land, and between the shore and the channel ; and after a 
fishery had been thus established, whenever the owner ceased 
to fish it, the citizens of the State had the right to fish the wa- 
ters which had been occupied by the seine. ‘The witness was 
enquired of, if he knew any custom regulating the rights of 
fishing, where two fisheries were so situated upon an indented 
position of the shore of the sound, that each would be oblig- 
ed to occupy the same water in fishing the water opposite their 
respective shores. He said, he did not know of any custom 
regulating the rights of fishermen, whose fisheries were so 
situated, as he knew of no fisheries so situated. In such a 
case, he supposed they would have to come to some under- 
standing. He further stated, that many years ago, during a 
very dry summer, the waters of Albemarle sound atthe Eden- 
ton bay, were so brackish, that stock would not drink it; that 
about 22 miles below Edenton, on the Albemarle sound, where 
he was born, he knew the waters of the sound were quite 
brackish, and they then afforded an abundant supply of sea 
fish and oysters, but whether the water at that point ebbed 
and flowed at regular intervals of time, he did not know ; that 
since his recollection, several inlets, through which the water 
flowed from the sea into the sound, had closed up. The plain- 
tiff then read to the witness parts of the lease from Benbu- 
ry to Collins, and which has been made a part of this 
case, and enquired of him whether the words in that lease do 
or do not include the privilege of using the houses and the 
beach, and the exclusive right of fishing in the waters oppo- 
site the beach, and whether fishermen do not so understand 
them er vi termini. The defendant’s counsel objected to the 
question; and his Honor ruled that the question was improper. 

Cullen Capehart proved, that he was, and had been a fish- 
erman for many years upon the Albemarle sound ; that his 














OF NORTH CAROLINA. 


121 


fishery was 8o situated, that no seine would interfere with his, Dee. 1644. 


and that, as respects seines, he knew of no usage, except that 
the owner of the land fished the water opposite his land ; that 
many years ago, ke had some acquaintance with the custom 
of fishing in the Cashie rivet; that on that river, the owners 
fished the waters opposite their Jands, but when the current was 
running down, as it sometimes did in that river with consid- 
erable rapidity, then the fishermen would shoot their seines up 
the river, so as to draw them by the time the current would 
drift them down to the place of landing ; that in thus shoot- 
ing them up, each would sometimes go above the land line 
dividing the fisheries ; that on one occasion he knew of a per- 
son, who was about to establish a seine on Salmon creek, 
which is a narrow stream, emptying into the Albemarle sound, 
and that Mr. Tredwell, who owned the land opposite the 
shore, and who himself had a fishery already established, 
where the fishery was about to be established, objected to it, 
and the business was abandoned. 

John H. Leary stated, that he had been a fisherman on the 
Albemarle sound for several years; that one of his fisheries 
was just above a fishery owned bv the defendant Benbury ; 
that when the water was calm, and there was little or no cur- 
rent, both he and Benbury shot their seines in the water di- 
rectly opposite their land, but if the current was running up, 
he, the witness, would lay out his seiné in water opposite Ben- 
bury’s land, and Benbury would lay out his séine below his 
landing; and so, when thé current was runuing down, the 
witness would shoot his seine higher up the sound, and Ben- 
bury, whose fishery was below that of the witness, would 
shoot his seine up the sound and opposite the land of the wit- 
ness. His testimony as to the time when Sandy Point fishery 
was established, and the years for which it has been occupied 
as a fishery, was the same with that given by Jos. B. Skinner. 

The witness further stated; that he had no doubt that the es- 
tablishment of the fishery by the defendant injured the value 
of the fishery at which the plaintiff fished, as the establishing 
a fishery just below another, must in all cases have the effect 
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Dec. 1844. to divert the fish in greater or less quantities from the fishery 
Collins Xt above it; that there was a fishery still lower down than 


the fishery occupied by the defendant, which was established 
’ by Mr. H. W. Collins, whilst he occupied the fishery of the 
plaintiff, which the witness, thought injured the Sandy Point 
fishery ; that it was usual for persons owning land on the wa- 
ters of the Albemarle, to fish the water opposite their land ; 
that he knew of no particular custom regulating the rights of 
fishing, where from the indented form of the skore, each one 
would necessarily, in fishing the water opposite his land, be 
obliged to fish the same water. 

The witnesses all proved, that when a fishery was establish- 
ed on the shore of the Albemarle sound, the value of the land 
was greatly increased ; that the fishing beaches when rented 
out, yielded large rents to their owners, and were valued at 
high prices upon the tax list. One of the witnesses purchas- 
ed a farm on the Albemarle sound for $22,000, upon which 
there was a fishery, and he stated he would not have given 
more than half that sum, if it were not for the fishery. The 
witness also stated, that in consequence of the facility of ship- 
ping produce, all the lands on the Albemarle sound were more 
valuable than lands of the same fertility at a distance from 
the sound. Ezum Newby proved, that he had made a survey 
of the beaches occupied by the parties to this suit, and stated, 
that if Collins’ seine was to be laid out in the most direct 
course for the channel of the sound, it would not occupy the 
water which the defendant fished with his seine, but that in 
laying it out in this direction, it would reach, and probably 
cross, a sand bar, and that they would take very few fish ; 
that from the form of the shore of the sound where these two 
fisheries were, it was impossible for them to shoot their seines 
at right angles with their beaches, without intersecting before 
they reached the channel of the sound; that the shore of the 
sound upon which the fisheries were established, was curved, 
and that the water fished by the plaintiff lay opposite the de- 
fendant’s land, as did the water fished by the defendant lay 
opposite the plaintiff’s land. 
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The evidenee proved, that the plaintiff laid out his seine in Dec. 1844. 


the same direction in which the seines used at tliat fishery had 





been laid out by the persons who had occupied the same fish- __v 
ery previously, except that the plaintiff had increased the anes 


length of the seine at that place to 1800 yards, and that the 
fishery occupied by the plaintiff, had been occupied by Ben- 
bury immediately before his lease to H. W. Collins: the evi- 
dence proved that the defendant sometimes shot his seine in a 
portion of the water, which the plaintiff fished, and that the 
plaintiff was thereby hindered in laying out and hauling in 
his seine, whereby his number of hauls was lessened. . There 
was no evidence that the defendant occupied the water for 
any other purpose, than that of fishing, or that he interfered 
with the plaintiff ’s seine when it was in the water. 

The plaintiff’s counsel here closed the case, and a motion 
of non-suit was submitted. It was insisted on the part of the 
plaintiff : 

Ist. That though the waters of the Albemarle sound have 
sufficient depth to float sea vessels, yet it is not navigable in 
the common law sense of that term. 

2nd. That as the defendant leased the fishery to the plain- 
tiff, he has no right to diminish the value of it, by his own 
acts. 

3rd. That there was evidence to be left to the jury, from 
which they might infer a legislative grant. 

4th. That the evidence of Messrs. Skinner, Capehart and 
Leary, should be left to the jury, as tending to show the uni- 
versal usage of the fishermen upon the waters of the Albe- 
marie sound, and that such universal usage has the force of 
law. 

His Honor expressed an opinion against the plaintiff, upon 
the questions raised ; whereupon, the plaintiff submitted to a 
non-suit, and judgment was rendered in favor of the defend- 
ant, from which the plaintiff appealed to the Supreme Court. 


Badger and Kinney for the plaintiff. 
A. Moore and Iredell for the defendant. 
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Dee. an ee Rurrin C.J. This case, which was before the court at De- 


“Coline 
Beabury. 


~ cember Term, 1842, 3 [red. 277, has been brought up again, 
with some additional facts, which came out on a second trial. 
But they do not seem to vary the case materially. 

It was not competent to examine a witness as to the mean- 
ing of a plain word in the contract ; for that is a question of 
law determinable by the court. 

There are no sufficient grounds for the presumption of a 
grant by either the executive officers of government or by the 
legislature ; even if one could be presumed under any circum- 
stances. ‘To say nothing more, the present plaintiff has much 
enlarged his seine, so that his use and that of his grantors is 
not the same. But there really has been no continued and 
exclusive use of the fishery, as claimed by the plaintiff. He 
and those under whom he claims fished the waters at this 
place, it is true. But in so doing, they only exercised a right 
which, prima facie, belonged to them in common with all 
other citizens; and their fishing is referable to that right, and 
cannot, of itself, be a ground for presuming an exclusive right. 
‘To this latter purpose, it is necessary it should appear, that all 
other persons have been kept out by the plaintiff and his gran- 
tors, not only from fishing with seines, but fishing in any man- 
ner in the waters to which the plaintiff lays claim. In that 
respect, the case is not made out at all. It appears, that it has 
been the common habit of those, who chose, to fish in any 
waters of the Albemarle sound before a seine ground was 
cleared, and “a fishery established,” as it is called, by the 
owner of the beach ; and it has never been thought, that such 
fishing was an usurpation. Now, the owner of a several fish- 
ery has the property in the fish, and may maintain trespass 
for taking them. Smith v. Kemp, 2 Salk. 637. Yet it does 
not appear, that any one was ever sued by any owner of his 
land for catching fish there, nor, indeed, that such an action 
was ever brought by any owner of land on Albemarle sound, 
either before or after he began to fish the water, to which his 
land was adjacent. The fact seems to be nothing more than 
that there has been some kind of understanding among contigu- 
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ous riparian proprietors, for their own convenience, how they Dec. 1844. 
could and would exercise the right of fishing to the greatest” 4 o)j:., 


advantage of, and with the least likelihood of interfering with, | 

each other. But the interference, which they contemplated, ® 
was not an interference with a right, which one of them had 
as an exclusive right against all the world, but only an inter- 
ference with his practical operations, in the exercise of the 
public right of fishing in this great water. The rest of the 
community has had very little to say or do in the matter, be- 
cause, as they had no beach, they could fish to little profit, 
and did not fish to the detriment of the riparian owner to any 
serious extent. But it is clear, that the public at large have 
not yielded up the sound to the owners of the shore. The 
universal custom of fishing in any part of the sound, before 
the owner of the adjacent shore had there cleared out fishing 
ground, and doing so without a single action being brought, 
demonstrates that every body considered the right of such 
owner to the land to be stopped at the water’s edge; and the 
forbearance, after the establishment of such fishery, to disturb 
the operations during the fishing season, is thus shown to be 
merely the deference of one neighbor to the convenience and 
greater interest of another. For it is impossible that any one 
could think, that one who did not, as owner of the adjoining 
land, also own the land covered by the water, and consequent- 
ly have the right at all times to exclude persous from fishing 
within his waters, could, long after his grant for the shore, 
acquire the right to the land covered by the water, or the right 
of fishing there, by merely clearing out a bottom for the more 
speedy and secure fishing by a seine to be hauled up to his 
own beach. Such a mode of acquiring a several fishery, is 
novel and untenable. The case, therefore, is, as it was be- 
fore, dependant upon the question, whether the plaintiff is the 
owner of the land, over which he hauls his seine, by virtue of 
his property in the shore adjoining. 

That is the proposition laid down in the case before, and 
we endeavored to shew, that the plaintiff was not such owner, 
because both the common law forbad the grant of property in 


v 
enbury. 
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Dec. 1844. land covered by a stream or water, which in that law was 
Collins C4lled navigable, and the statutes of this State, in like man- 





v 
Benbury. 


ner, forbid such a grant of land covered by water, which in 
those statutes is denominated navigable; and because Albe- 
marie sovud must certainly be deemed navigable in the sense 
of either the one or the other of those laws, if not of both of 
them. It has been argued, that the court reasoned illogically 
by treating things, essentially different, as having the same 
incidents, merely because they have the same name, though 
the name has different significations. But that is a misappre- 
hension of the argument, on which the judgment rests. It 
did not turn on the force and effect of the term “navigable” 
alone and standing by itself; but upon the fact, that at com- 
mon law the land covered by navigable water, that is to say, 
an arm of the sea, or a river in which there is a flow and ebb 
of the tide, could not be granted, and that by the statute law 
of North Carolina, the same rule was enacted in respect to 
streams that were actually nayigable by sea vessels, though 
they might not havea tide. In other words, our judgment 
was given and plainly expressed to be given, because to con- 
stitute a several fishery, there must be a right of soil, and 
that no person has in Albemarle sound. There are rights of 
fishery without a right of soil. There is a right of fishery 
upon the high seas ; but that is public, and belongs equally to 
all nations, and can be granted or restrained by no one in par- 
ticular. There is also the right of fishing in navigable waters 
within the jurisdiction of a particular nation ; and this right 
is prima facie public and common to all people of that na- 
tion. But, it seems, that, in England, exclusive rights of fish- 
ery, (merely, and without the right of soil) might be granted 
in such waters by the King at one time; but it is said, not 
since Magna Charta. Duke of Somerset v. Fogwell, 5 Barn. 
& Cres. 875. But the right of several fishery, not derived by 
a special grant from the;Crown as above, or by prescription, 
(which supposes a grant) cannot exist independently of the 
right of soil. It was for that reason, that at common law 
there could not be a several fishery in a navigable stream. 
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Lord Hale makes the right of fishing the consequence of “the Dec. 1844. 
propriety of the soil,” and Coke and Blackstone agree there-" Goin, | 
with. This plaintiff does not shew a grant, either forthe  v 
fishery by itself, nor for the land over which he fishes. He 2°’: 
shows only a grant for the land up to the water’s edge, as we 
must take it. Now, if there be a tide in the sound, the grant 
confessedly, cannot be carried into the water, beyond the spe- 

cial butts and bounds mentioned in the grant. ‘That there is 

a tide, from the sea into the sound and back, is extremely pro- 
bable, nay, mathematically speaking, is certain, upon the evi- 
dence of the respectable gentleman, who was called by the 
plaintiff to testify on this point. He proves the water to have 
been salt at Edenton, and that, at ashort distance below, with- 

in his memory, it was commonly so. Though not ordinarily 
perceptible to a common observer, it is unquestionable, that 
those must have been the effects of some tide; and any is 
sufficient within the rule of the common law. Tide is the ebb 

and flow of the sea; then as high as salt water is found, so 
high the tide, the flow of water from the sea, ascends. It 
could get there in no other way but from the sea. Indeed we 
know, that, although the rise of the water on the bars of our 
inlets is comparatively much less than in many other parts 

of the globe, yet there is a regular alternation of high and 

low water at all of them, varying at different inlets. That 
water, by the law of nature which makes it seek its level, will 
pursue its interior course, until it meets with land of an eleva- 

tion greater than its own at crossing the bar. Its flow through 
narrow and shallow inlets may not always or generally be ob- 
vious, because, before it reaches its final obstruction, it may 

be, and, it seems, is merged from observation in the contrary 
currents, in these immense masses of waters, produced by 
winds and large quantities of water discharged by long rivers 
with considerable descent. But the fact, that the salt water 
from the ocean sometimes reaches Edenton, without an east- 

ern storm, shows mathematically, that that point is not above. 

but is below, the level of the rise of tide at the bar over which 

the waters of the ocean and of the sound intermingle. We 
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Dec. 1844. say this is sufficient within the rule of the common law, which 


Collins 


v 
Benbury. 


only requires a regular ebb and flow of tide, without distin- 
guishing between the greater or less rise ; as of 100 feet in the 
bay of Fundy, 25 or 30 at Bristol, or of 4 to 6 over the bars 
of North Carolina, or any less rise and fall. But we do not 
deem it important to insist on that point, because the statute of 
this State enacts, “that the water shall form one side of the 
survey,” when an entry is made on a navigable water; and 
therefore, the same effect follows as to the right of soil, as if 
the sound were navigable in the sense of the common law, 
provided it be such a water as is called navigable in the stat- 
ute. Thatit is navigable, as that term was used by the legis- 
lature, is beyond doubt, for if it be not, then, as was asked in 
Wilson v. Forbes, 2 Dev. 30, what navigable waters have 
we, which the legislature could have meant? The act pro- 
hibits the entry and survey of the land covered by the sound ; 
and, if it cannot be included in the survey and expressly 
granted, it must follow, that it will not pass as an incident to 
the ownership of the adjacent soil. Thérefore, it is not the 
court that has transferred to waters, in which there is no tide, 
a quality or incident that at common law only attached to wa- 
ters, in which there is a tide ; but it is the statute itself, which 
affixes to the waters, which it deems navigable, and the land 
covered by them, the quality of not being grantable as private 
property. But it was said at the bar, that the legislature only 
meant by this provision to prevent an entry of land covered 
by such a water, by itself, and not to interfere with the prin- 
ciple, that the owner of the adjoining land goes to the thread 
of a stream, in which there is no tide. But that is clearly 
wrong ; for the very subject of the enactment is the survey 
of iand lying on navigable streams, and “running back from 
the water,” and the case of Wilson v. Forbes was that of a 
survey of a tract of land, which called for a navigable creek 
as a boundary, and for that reason it was held that the land 
stopped at the water’s edge, or did not go to the thread of the 
stream. 

Whether, then, Albemarle sound have or have not a regu- 
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lar tide, or whether we be guided by the rule of the common Dee. 1844. 
law, or by the injunction of the legislature, we must say, that __—_ 
there is no exclusive property in that great water, or in the 

land under it ; and therefore, that the plaintiff cannot recover, 

and the judgment must be affirmed. 


Per Curiam, Judgment affirmed. 


DEN ON DEM. OF E. V. KELLY & AL. vs. JANE CRAIG. 


The mere delivery by a clerk to a sheriff of a book, purporting to be a tax 
list, unauthenticated by the official certificate of the clerk, is not competent 
evidence that such was the tax list. 

Where the elerk’s office had been burnt, and the records destroyed, and it was 
proposed to establish the assessment of a particular lot for a certain year, 
and the sheriff was offered to prove that he had seen either in the clerk’s 
office the original list, or in his predecessor’s hands an authenticated copy 
of the tax list, and tu show its contents, it not appearing that the latter was 
Jost or destroyed, Held that the evidence was incompetent, and could not be 
left to the jury. 

It is always a question of law, whether the best evidence in the party’s power 
and of which the nature of the case admits, has been produced. 

It is essential to the validity of a sale for taxes, that the sheriff shall have re- 
turned to the County Court, at its term next preceding the sale, a list of the 
lands on which the taxes are unpaid, and which he purposes to sell, with 
the names of the owners, if known, &c. as required by law. The statute 
is not merely directory, but a sale made without complying with its provi- 
sions is void. 

The cases of Slade v. The Governor, 3 Dev. 365, and Mordecai vy. Speight, 3 
Dev. 428, cited and approved. 


Appeal from the Superior Court of Law of New Hanover 
County, at a Special Term in January, 1844, his Honor Judge 
Man ty presiding. 

Ejectment for one-fourth part of a lot of ground, No. 231, 

16 
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Kelly 


Craig: of the plaintiff became the purchaser by agreeing to pay the 
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Dec. 1844. in the town of Wilmington, which was sold by the sheriff in 


September, 1838, for the tax due thereon for the year 1836, as 
the property of one Sneed, and unlisted in 1836. The lessor 


double tax, demanded by the sheriff, for one-fourth part of the 
lot, and they had it duly laid off Ly the surveyor, and a plat 
made, and took a deed from the sheriff. 

To show that the land was liable to a double tax, because 
it was not listed for taxation in 1836, the sheriff produced a 
book, which he swore had been delivered to him by the clerk 
of the County Court of New Hanover, as the copy of the tax 
lists returned to the court, on which he was te collect the taxes 
for that year. 'To that book, the counsel for the defendant ~ 
objected, because it was not authenticated as a copy of the tax 
list by a certificate of the clerk thereon or otherwise. But the 
court admitted it; and upon inspection it appeared, that lot 
No. 231 was not contained in the copy furnished by the clerk 
as stated by the sheriff, but had been entered in another part 
of the book by the sheriff himself, as property not listed by 
the owner, and liable to double tax. 

The plaintiff, as proof of the amount of tax due on the lot 
for 1836, offered the sheriff to prove, that, in 1837, he saw, 
either in the County Court clerk’s office an original tax list for 
1835, or in the hands of his own predecessor a paper purport- 
ing to be a copy of that tax list made out by the clerk of the 
County Court, in which the lot No. 231 was listed by Sneed, 
but that he was not certain whether it was the one or the 
other of those papers which he saw, and from which he as- 
certained at what value the lot had been assessed for 1835. It 
further appeared, that the clerk’s office had been burned in 
1840, and that the original tax list of the year 1835 had not 
been since seen. The defendant then objected, that the wit- 
ness ought not to be allowed to state the contents of the pa- 
per which he had seen, as he was uncertain where he had 
seen it, or what paper it was. Nevertheless, the court permit- 
ted the witness to give the evidence, and in the instructions to 
the jury, the court directed them, that they must be satisfied 
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that the document, of which the witness spoke, was the list Dee. 1844. 
of taxable property for 1835, otherwise they should disregard“ Feny 
it altogether ; but if they were so satisfied, it was immaterial, _ v 


whether that document was an original list returned by the 
justice of the peace, or the record thereof by the clerk, or an 
official copy thereof, as either was sufficient for this purpose. 

The defendant then moved the court to instruct the jury, 
that the plaintiff could not recover, because the sheriff did 
Not return to the County Court, before the sale, this lot as 
property upon which the tax was unpaid, and which he pro- 
posed to sell for the tax. But the court held that such a re- 
turn was not necessary to the validity of the sale, and refused 
the instruction. 

Many other points were raised at the trial, which it is un- 
necessary to state, as the opinion of the Supreme Court does 
not turn on them. The jury found for the plaintiff, and from 
the judgment the defendant appealed. 


Strange and Warren Winslow for the plaintiff. 
No counsel in this court for the defendant. 


Rurrin, C.J. The court is of opinion, that the objection 
to the admissibility of the paper, said to bea copy of the tax 
list for 1836, ought to have been sustained. It was not suffi- 
ciently authenticated. It was not a sworn copy, as the sheriff 
did not pretend to have compared it with the original, nor was 
the clerk called to that point. Indeed, it may be doubted, 
whether an authentication in that way would suffice, and 
whether it must not be by the certificate of the clerk on the 
transcript, attested by his signature, as in other transcripts of 
records. For, as has been said several times, the tax list is 
the warrant of the sheriff to collect taxes. Slade v. The 
Governor, 3 Dev. 365. The list ought to be so authentica- 
ted, as not only to satisfy the sheriff that it is a copy of the 
original, but also appear, upon inspection, to the citizens, to be 
official evidence of their liability. Jt is true, they may ascer- 
tain their liability by going to the clerk’s office ; but that was 
not intended by the legislature, as it is inconvenient and ex- 
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Dee. 1844. pensive, and it was meant, that when the tax is demanded, the 





Kelly 
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Craig. 


sheriff should show by a document, purporting to be authen- 
tic, and to be a copy of the recorded list, on what property 
the tax is laid, and the amount of it. Hence, the clerk is re- 
quired to record in alphabetical order, the annual returns; 
and by the acts of 1819 and 1822, Rev. Stat, ch. 102, sec. 41, 
to deliver to the sheriff a fair and accurate copy of the returns 
in alphabetical order, designating in such copy the separate 
amount of taxes, accruing from each species of property, and 
extending the aggregate amount due from each individual. 
It would seem of necessity, that a mere copy of the list, not 
purporting to state what it is, nor whence it comes, nor by 
whom made, would not answer the purposes intended by the 
legislature, but that the nature of the document should be 
stated under the hand of the clerk, at least. But, at all events, 
it was insufficient here, as it was not authenticated, either by 
the certificate of the clerk, or by the oath of a witness, as a 
copy; nothing more appearing, but that the clerk delivered 
the book to the sheriff and said it was a copy. 

We likewise think the Superior Court erred, in letting the 
testimony of the sheriff go to the jury to establish the con- 
tents of the tax list of 1835, and that the error was not correct- 
ed by the instructions given to the jury upon the point. The 
question is not on the sufficiency of evidence, but on the com- 
petency of secondary evidence as to the contents of a written 
document, and is to be decided exclusively by the court. By 
the act of 1791, Rev. Stat. c. 102, sec. 45, the sheriff is to col- 
lect the public tax from every person, whether mentioned in 
the tax list furnished by the clerk or not, and one, who has not 
given in his property, is made liable to pay double the tax he 
would have been liable for, if his property had been given in 
at the proper time ; and if any dispute should arise as to the 
amount of the tax for which any person may be thus liable, 
“the papers and records in the clerk’s office shall be held and 
deemed sufficient authority on the part of the sheriff to enti- 
tle him to distrain, provided the party hath within the two years 
preceding given in a list of his taxable property.” By the 
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same act, and by that of 1819, the sheriff may also have the Dee. 1844. 
land valued by a freeholder, but it is not material to consider Kelly 


that, as nothing of the kind was done here. It was therefore 
indispensable to prove the assessment on the lot in 1835; and 
the question is, whether enough was shown to let in parol evi- 
dence of the contents of the tax list of that year. Now itis 
incumbent on one, who wishes to be let into such evidence, 
to show affirmatively, and not dubiously, or as a conjecture 
of the witness, that the document itself is destroyed ; for if it 
be in existence and not suppressed by the opposite party, the 
paper itself must be produced, and the want of it cannot be 
supplied. It is obvious, that if the witness is entirely uncer- 
tain, whether the document, which he saw, and of which he 
is offered to prove the contents, was a certain paper, which 
has been destroyed, or was a certain other paper, which has 
not been destroyed, he fails to establish the very substratum, 
on which the admissibility of the parol proof depends, name- 
ly, the loss or destruction of the instrument. It will not do 
to refer that question to the jury, for the law requires the 
court to decide on the competency of the evidence, lest the 
jury should be misled by a tale too easily fabricated to be en- 
titled rationally to the confidence necessary to found a judicial 
decision. It is always a question of law, whether the best evi- 
dence in the party’s power and of which the nature of the 
case admits, has been produced, and inferior evidence is not 
admissible. If, in this case, the sheriff’s copy of the tax list 
had been offered, it would have been competent, as there was 
sufficient proof of the destruction of the original. So, if it 
had appeared that the sheriff’s copy had also been lost, then 
the parol evidence might have been given, since the paper of 
which the contents were proved, was certainly lost, whether 
it was that in the clerk’s office, or that in the sheriff’s office. 
But, as the sheriff’s copy is yet in existence, for any thing we 
see to the contrary, and that might have been the paper which 
the sheriff saw in 1837, he could not speak of its contents, be- 
cause they would best appear from the paper itself. 

The next objection, the court thinks still more fatal to the 


¥ 
Craig. 
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Dec. 1844. plaintiff’s title, since it is our opinion that the court ought to 


Kelly 
v 


Craig. 


~ have given the instruction prayed by the defendant. The act 
of 1819, Rev. Stat. ch. 102, sec. 52, requires that the sheriff 
shall, at the term of the County Court next preceding the day 
of sale of land for taxes, return a list of the land upon which 
the taxes are unpaid, and which he purposes to sell for taxes, 
therein mentioning the owners of each parcel, and if the own- 
er be unknown, the name of the last reputed owner, and the 
amount of the tax due thereon ; and that the list shall be read 
aloud in open court, recorded by the clerk upon the minutes 
of the court, and that a copy shall be set up by the clerk du- 
ring the term, in the court-room. It seems to us that this pro- 
vision is not merely directory, but that it is to be observed by 
the sheriff as a part of his duty, and as far as making of the 
return and having it recorded, it is essential to his authority 
to sell the land. It was known, that notice by advertisement 
was a very uncertain method of informing the owner, and es- 
pecially of unlisted property, that his land was to be sold; 
and, moreover, that, on account of the difficulty of a purcha- 
ser proving due advertisement at remote periods, and of the 
necessity, nevertheless, of supporting fair purchases, the courts 
had held that sales made without advertisement and without 
the knowledge of the owner, should stand, notwithstanding 
the prejudice that might arise tothe owner. 'The intention of 
the act of 1819 was, to provide a more certain or probable no- 
tice to the owner of the intended sale of his land, and of the 
reason therefor, by requiring it to be given in open court at the 
term next preceding the sale, and to be recorded, so that the 
rumor thereof, at least, might reach him, and that, upon in- 
vestigation, he might find at a known place a permanent and 
certain evidence of the truth of the matter. So, too, the bid- 
ders cannot be deceived by any false representations, as they 
can respecting advertisements in the country or in a newspa- 
per, as the evidence is of record and at home, and if they 
choose to look they must know, whether the sheriff has done 
his duty by the owner or not. If he has not, his sale ought 
not to pass the title, more than if it were by private contract, 
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or was not made at the court house, or on a wrong day of the Dec. 1844. 


week; in all which cases, the wrongful conduct of the officer 
must be known to the bidder, and therefore his purchase ought 
not to stand. Mordecai v. Speight, 3 Dev. 428. Indeed, 

the proceeding, directed by the act of 1819, is very much in 
the nature of a judgment; and a purchaser can as readily 
search for and find one of record as the other, and, therefore, 
there is as little reason to dispense with the one as the other. 
The legislature meant to give the citizens an effectual protec- 
tion against surprise in the sale of their land for taxes, but, at 
the same time, to do so without exposing bidders to the danger 
of paying their money and not getting the benefit of their pur- 
chases, provided they would take the reasonable and not in- 
convenient precaution of availing themselves of the means 
here provided for informing themselves, whether the sheriff 
had aright tose!l or not. No person can be hurt by this con- 
struction, but one who wilfully keeps his eyes shut against the 
light the law supplies to him. We think the sale to the les- 
sors of the plaintiff was, therefore, radically defective, and 


passed no title. 


Prr CurramM, Judgment reversed and 
venire de novo. 


ad 


Craig. 
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CHRISSEY BROWN ts. JOHN S. BROWN, EX’OR. &c. 


Dec. 1844. Though it is otherwise in England, yet, by our Statute, any testamentary pro- 
vision for a wife, in either real or personal property, excludes her from any 
other share of her husband’s estate of either kind, unless she dissent 
from the will in the manner and within the period pointed out by the Stat- 
ute, and thereby elect to take according to her legal rights, independent of 
the will. 

This case happened before the Act of 1835, ch. 10, but that act refers only to 
the case of personal estate, giving the widow the same share of a res- 
idue of personal estate, as if the husband had died intestate—but has no 
provision as to real estate. 

The cases of Craven v. Craven, 2 Dev. Eq. 338. Redmond v. Coffin, 2 Dev. 
Eq. 437; and Ford v. Whidbee, 1 Dev. & Bat. Eq. 16, cited and approved. 








Appeal from the Superior Court of Law of Pitt County, 
at the Fall Term, 1844, his Honor Judge Catpwe t pre- 
siding. 

The case was heard upon the pleadings, and according to 
them the case is this. Benjamin Brown died in September, 
1822, having made his will in October, 1821, and therein pro- 
vided for his wife by gifts of both real and personal property, 
and appointed the defendant executor. In November, 1822, 
the defendant proved the will, and delivered to the plaintiff 
and other specified legatees, their legacies. ‘The will contain- 
ed no residuary clause, and there was a considerable surplus 
of personalty not disposed of, which the executor then divided 
among the children of the testator, as his next of kin. 

In March, 1844, the plaintiff, who is the testator’s widow, 
instituted, under the statute, the present suit against the exec- 
utor by petition in the Superior Court, and therein claims a 
child's part of the surplus. The answer insists, that the plain- 
tiff was never entitled to a share thereof, and, if she had been, 
that she is now barred by her laches in not sooner claiming it. 

On the hearing, the Superior Court dismissed the petition, 
and the plaintiff appealed. 
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J. H. Bryan and Biggs for the piaintiffs. 

Mordecai for the defendant, cited the following cases: Cra- 
ven v. Craven, 2 Dev. Eq. 338. Redmond v. Coffin, 2 Dev. 
Eq. 466. Sanderlin v. Thompson, 2 Dev. Eq. 539. Ford 
v. Whidbee, 1 Dev. & Bat. Eq. 21. 


Rurrin, C. J. According to the rule, as finally establish- 
ed in Pickering v. Stamford, 2 Ves. Jr. 272, 581, and 3 Ves. 
332, 493, the plaintiff would be ehtitled to a decree in Eng- 
land. It is there settled, and, as far as we see, properly set- 
tled, that a testamentary provision in lieu of thirds of the tes- 
tator’s real and personal estate, does not exclude the widow 
from a share of the surplus undisposed of, or that turns out 
not to have been effectually disposed of, but that she shall have 
the same share thereof, as if the husband had died intestate. 
But that rule does not prevail in this State. The couft has 
not dissented from the rule, as one arising out of the general 
equitable doctrine of election, applied to persons claiming un- 
der the statute of distributions: But the legislature, in the 
acts of 1784 and 1791, have enacted a different rule of elec- 
tion. It is unnecessary to go through their provisions in de- 
tail, because it has already been distinctly and repeatedly held, 
that they clearly import, that any testamentary provision for a 
wife in either real or personal property excludes her from any 
other share of her husband’s estate of either kind, unless she 
dissent from the will in the manner and within the period 
pointed out by the statute, and thereby elect to take according 
to her legal rights; independent of the will: In Craven v. 
Craven, 2 Dev. Eq. 338, it was so held in respect of dower, 
where the provision in the will was entirely of personalty. 
In Redmond v. Coffin, 2 Dev. Eq. 437, the widow took both 
land and chattels under the will, in which there was a dispo- 
sition of certain slaves of the residue of the estate, which was 
illegal and ineffectual ; and it was held, as to them, that there 
was a resulting trust for the next of kin, excluding the widow. 
In Ford v. Whidbee, 1 Dev. & Bat. Eq. 16, there was a gift 
to the wife of certain personalty, and also a piece of land for 

17 
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Dec. 1844. 
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Dee. 1844.two years, and then a further gift of 1000 dollars in lieu of 


Brown 
v 


Brown, 


~ dower ; and there were also legacies to two (out of six) of the 
testator’s children, expressed to be in satisfaction of all their 
portions of the testator’s estate, and there was a residue of 
personalty not disposed of. We decided, that the two children, 
notwithstanding the words of exclusion, were entitled, equal- 
ly with the other four, to the surplus, inasmuch as the law 
gave it to them, unless the testator gave it to some one else. 
But, at the same time, we held, that, notwithstanding the will 
only mentioned that the wife’s dower was satisfied thereby, 
she could not claim any part of the residue, because the stat- 
ute shut her out, unless she would dissent. ‘These adjudica- 
tions are conclusive, the more especially as they are sanction- 
ed by a just inference from the subsequent action of the legis- 
lature. In the next session after the decision of Ford v. 
Whidbee, it was enacted, that whenever a testator shall leave 
a residue of personal! estate undisposed of in his will, and shal! 
leave a widow, she shall be entitled to the same share of the 
residue, as if the husband had died without leaving a will. 
This act, 1835, ch. 10, purports to change the law in respect 
to the personal estate, and to that only. Consequently it leaves 
the rule enacted in the previous statutes of ’84 and ’91, in full 
force as to dower, and the adjudications thereon unquestioned. 
But the recent act has no operation in this case, as the testa- 
tor died in 1822. 


Per Curiam, Deeree affirmed with costs. 
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STATE tvs. HARDY CARROLL. 


In sending a transcript of record in pursuance of a certiorari from one court Dec. 1844. 
to another, it is not necessary that the transcript should be affixed to the 
writ of certiorari, (though it is most proper it should be so,) provided enough 
appears to shew the court into which it is certified, that it is in trath the 
proper transcript. 

Toa tender of an issue to the country by a prisoner in a plea of “not guilty,” 
(in a capital case,) the Attorney General always replies the simililer, ore 
tenus ; the record need not shew it. 

Where a prisoner prays the benefit of his clergy, a counterplea may be filed 
in the name of the prosecutor “ for and in behalf of the State,” if the same 
be adopted by the Attorney General, though it should properly be in the 
name of the Attorney General. 

If the prisoner contends that the offence, for which he now prays his clergy, 
was committed before his allowance of clergy for a former offence, he must 
avail himself of that defence by a plea of pardon when brought up for 
judgment, or by a special replication to the counter plea. 

The case of the State v. Martin, 2 Ired. 101, cited and approved. 


Appeal from the Superior Court of Law of Franklin Coun- 
ty, at the Fall Term, 1844, his Honor Judge CaLpWELL pre- 
siding. 

The defendant was indicted for burglary and grand larceny 
in Johnston Superior Court, at Spring Term, 1844, and on 
his affidavit, the cause was removed to the Superior Court of 
Franklin county, where he was tried at the Spring Term, 
1844, and convicted of grand larceny. When brought to the 
bar of the court to receive his sentence, the Judge then presi- 
ding refused to pronounce judgment, because of a defect of 
the record, certified from Johnston Superior Court, and order- 
ed a certiorari for a more perfect transcript. At the Fall 
Term, 1844, of Franklin Superior Court, he was again brought 
to the bar for judgment, and asked why sentence of death 
should not be pronounced. His counsel objected, because 
there was no sufficient return to the certiorari to identify the 
record sent by the clerk of Johnston Superior Court; and the 
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Dec. 1814. objection alleged wag, that the return of the clerk to the cer- 
— .,, tiorari ought to have been appended by him to the transcript. 


v 


It appeared, that a transcript of the case in proper form, under 


Carroll. the seal of the court and duly certified, had been sent up to 


the Superior Court of Franklin, under cover of the certiorari, 
which had issued, on which the clerk had made his return. 

The court overruled the objection. The defendant then pray- 
ed the benefit of clergy, to which the Attorney General filed 
a counter-plea, setting forth the former conviction of the de- 
fendant in three clergiable felonies, in which he had been al- 
lowed the benefit of clergy, and produced the records to sup- 
port the allegations in the counter-plea. The counter-plea 
was filed in the name of “ John McLeod, prosecutor, for and 
in behalf of the State,” and concluded thus: “ Wherefore, 
the said John McLeod, for and on behalf of the State, prays 
judgment, &c.” The defendant replied nul tiel record, and 
denied that he was the same person named therein. The 
court passed upon, and adjudged that there were such 
records. A jury was then impannelled to try the issue as to 
the identity of the defendant, and at the instance of his coun- 
sel, and of the Attorney General, the records were read to the 
jury, and the sheriffs of Wake and Franklin, being examined, 

testified that the defendant was the same person mentioned in 
the records, and who had been convicted in their respective 
courts. The jury found, that the defendant was the same 
person mentioned in the records set forth in the counter-plea, 
and who had been theretofore convicted, Anew trial was 
moved for on the finding of the jury, because it was not prov- 
ed at what time the offences set forth in the counter-plea had 
been committed. The motion was overruled. Sentence of 
death having been pronounced against the defendant, he ap- 
pealed to the Supreme Court. 

In this court, in addition to the objections urged in the 
court below, it was moved in arrest of judgment, that it did 
not appear from the record that the State had taken issue upon 
the prisoner’s plea of “not guilty,” and also that the counter- 
plea was defective, as it was filed in the name of John Mc- 
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Leod, whereas it should have been filed in the name of the Dec. 1844. 
State, or of the Attorney General in behalf of the State, mabe 


Attorney General for the State. Carroll. 
H. W. Miller for the defendant. 


Dantet, J. The prisoner, at Fall Term, 1844, of Frank- 
lin Superior Court, was convicted on an indictment for grand 
larceny. When he was brought up for judgment, he moved 
in arrest, First, because, as he said, the said court had no ju- 
risdiction to try him on the said indictment. The prisoner 
had been indicted at Spring Term, 1844, of Johnston Supe- 
rior Court. He then pleaded, “not guilty.” And the record 
has this entry: “And the Attorney General takes issue.” 
The prisoner then made an affidavit to remove the cause for 
trial, from the Superior Court of Johnston. The court there- 
upon ordered the cause to be removed into the Superior Court 
of Franklin for trial. At Spring Term of said court, he was 
tried and convicted. The Attorney General then suggested 
a diminution of the record, and, thereupon, the court ordered 
a writ of certiorari to issue to the Superior Court of John- 
ston, tosend up a complete transcript of the record of the 
case. In pursuance of the said writ, acomplete transcript of 
the record was made out by the clerk of Johnston Superior 
Court, under his proper certificate and the seal of the said 
court. ‘This transcript was, by the clerk aforesaid, inclosed 
in the paper, on which the writ of certiorari was written, and 
was then by him personally delivered into the Superior Court 
of Law for Franklin county, with a return on the writ in 
these words ; “sent up, September 24th, 1844,” and signed 
by the clerk. But the said transcript was not otherwise at- 
tached or fastened to the said writ of certiorari. The pris- 
oner insisted that it did not sufficiently appear that the tran- 
script, then read, did contain the true record of the indictment 
and proceedings in Johnston Superior Court. The Judge 
was of the opinion, that it did sufficiently appear from the re- 
turn of the writ and the certificate of the clerk, that it was a 
true and correct transcript of the said record, and that the Su- 
perior Court of Franklin had jurisdiction. 
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Dec. 1844. We think, that the opinion of his Honor was correct. The 
~ State aw demands, that a true transcript of the record should be 
oe 2 sent up, in pursuance of the writ of certiorari, but it does not 
absolutely require that the transcript should be wafered to, or 
sewed to the writ, or annexed in any particular way ; provi- 
ded enough appears to shew the court, into which it is certifi- 
ed, that it is, in truth, the proper transcript. _It is, however, 
best and most certain to annex the writ and transcript, as we 
said in The State v. Martin, 2 Ired. 101, though it is not in- 
dispensable. The court, upon the above evidence, could not 
reasonably doubt, that it was the transcript mentioned in the 

return, made by the clerk, to the writ of certiorari. 

Secondly, the prisoner here assigns for error, that the record 
does not shew, that any legal issue was made up to be tried 
on his plea of “ not guilty.” He says, that the record shews, 
that he, in the conclusion of his plea, tendered an issue to the 
country, but it does not shew, that the Attorney General ac- 
cepted the tender, by entering a similiter. 'To the tender of 
an issue to the country by the prisoner, in a plea of “not guil- 
ty,” (in a capital case,) the Attorney General always replies 
the similiter, ore tenus; the record need not shew it. And 
the usage seems to be, to award the venire, without any ex- 
press joining of issue in the record on the part of the King. 
2 Hawks, P. C, ch. 38, s. 3. 

Thirdly, the prisoner prayed the benefit of clergy. To 
this prayer, John McLeod, the prosecutor, entered three coun- 
ter-pleas, “for and on behalf of the State,” that the prisoner 
heretofore, and before the commission by him of this felony 
and grand larceny, had been by the court allowed his clergy, 
to-wit, on three several convictions of him for grand larceny, 
as appears by the three several records of said convictions and 
allowances of clergy, as set forth in the said counter-pleas res- 
pectively. Each counter-plea concludes thus: “ Wherefore, 
the said John McLeod, for and on behalf of the State, prays 
judgment, &c.” The prisoner replied, first, nul tiel record, 
as to each of the three cases; secondly, that he was not the 
same person mentioned in the said recited records, who had 
been heretofore convicted, and had received his clergy. The 
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court adjudged, that there were such records. The jury, on Dec. 184. 
the issue of identity, found by their verdict, that the prisoner“... 
was the very same person, who had heretofore been convicted, _ v 
and had received his clergy, as mentioned in the three several ©" 
records, recited in the State’s counter pleas. The court then 
refused, to allow the prisoner his prayer for clergy, and gave 
judgment of death againsthim. We see no error in this. 

Fourthly, in England counter-pleas, in cases of this kind, 
are filed either in the name of the Attorney General, Clerk of 
the Crown office in the King’s Bench, or the Clerk of the 
Court of assizes on the circuits ; the said plea is always filed 
in the name of some person, whom the Court judicially knows 
to be an officer of the Crown. Starkie, C. L. 376. ‘The plea 
here is not in the name of the Attorney General, as it more 
correctly should have been, but it is in the name of the prose- 
cutor John McLeod, “for and on behalf of the State.” Prose- 
cutors on indictments are persons taken notice of by our laws; 
the plea was filed on behalf of the State, and the Attorney 
General had adopted it, and he has been prosecuting it, ever 
since it was filed, in behalf of the State. We think that the 


irregularity, ifany, in the frame of the counter-plea, is not 
fatal to it. It is a counter-plea for the State and insisted on by 


the highest law officer. 

Fifthly, where clergy has once been regularly allowed to 
a person, it operates as a pardon to him of all clergiable felo- 
nies committed by him, anterior to the time of such allowance 
of clergy. Rev. Stat. C. 34, Sections 25 and 28. 2 Hale, 
385. The prisoner had before been allowed his clergy on a 
conviction for grand larceny in the Superior Court of Frank- 
lin, held on the second Monday after the fourth Monday in 
September 1843. This indictment was found against the 
prisoner, at the Superior Court of Johnston, held on the 4th 
Monday of March, 1844. 'Theday set forth in the indictment, 
when this felony was committed by the prisoner, was on the 
20th day of February, 1844. But we know, that the time set 
forth in an indictment, when a crime is charged to have been 
committed, is not traversable, and is seldom truly stated. But 
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Dec. 1844. if the crime stated in this indictment had in fact been commit- 
State td before the time the prisoner had been allowed his clergy, 
in the above mentioned case, he might have availed himself of 
* the said allowance by the way ofa plea of pardon (2 Hale, 388,) 
when he was brought up for judgment, or by special replica- 
tion to the counter-plea. Ifthe prisoner had, by any means, 
been pardoned this offence, it seems to us, that it lay on him to 
shew it. 

We have considered all the objections, taken by the prison- 
er, against the judgment against him in the Superior Court, 
and we are unable to find any ground why the judgment should 
be reversed, or why a new trial should be granted him. This 
court is therefore of the opinion, that the judgment was cor- 
rect, and should therefore be affirmed. And this opinion will 
be certified to the Superior Court of Law for Franklin coun- 
ty, in order that it may proceed to final judgment and execu- 
tion. 


Per Curiam, Ordered accordingly. 
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IMRI SPRUILL, GUARDIAN, &c. vs. FREDERICK DAVENPORT 
AND WIFE, EX’ORS, &c. 


Where A. by apenal bond stipulated that he would, by his last will and testa- Dec. 1844. 
ment, devise a certain tract of land io C.S, in fee and im fact such will devised 
the said land, as follows,to-wit, “I give and devise to my grandson C.S, agree- 
ably to the bond which I executed, the land, (here describing it,) and in case 
C. 8. shail die without leaving a child or children living at his death, then 
I give, &c. the said land to my grandson W. S. and his heirs and assigns 
forever.” Held that this not beinga devise of the land in absolute fee sim- 
ple, the condition of the bond was broken. 

Secondly—that the proper measure of damages was the difference in value 
between an estate in absolute fee simplé, and the defeasible tee here devis- 
ed, though the damages could not exceed the penalty of the bond. 


Appeal from the Superior Court of Law of Tyrrell Coun- 
ty, at the Fall Term, 1844, his Honor Judge Serrie presi- 
ding. 

This was an action of covenant on the obligation of the de- 
fendant'’s testator, which obligation is in the following words, 
to wit: 

“State of North Carolina, 
Tyrrell County. * 

With interest from the date, I promise to pay to Imri Spru- 
ill, guardian to Colin Spruill, the sum of five kundred and 
eighty-five dollars, seventy-six cents, for the payment of which 
I bind myself, my heirs, executors and administrators. Wit- 
ness, my hand and seal, January 30th, 1834. 

(Signed) WILLIAM SPRUILL, {t. s.} 

The condition of the above obligation is such, that if said 
William Spruill devises, at his decease, the plantation, where- 
on Uzziali Spruill lived last, to Colin Spruili in fee simple, 
then this bond to be void, otherwise to remain in full force 
and effect, or in case of the decease of the said Colin Spruill 
before said William Spruill, then said William Spruill is to 
devise said plantation to William Spruill, son of mri Spruill. 

(Signed) . WM. SPRUILL, [t. s.}" - 





146 IN THE SUPREME COURT 


Dec. 1844. The defendaht pleaded, ‘General issue, conditions perform- 

Spruill ed and not broken.” The plaintiff proved the due execution 

vy of thé'bond, and the death of the obligor. The defendant 

Davenport produdedin evidence the will of the said obligor, dated 3d 

March, 1840, which had been duly proved, and which con- 

tained the following devise: “I give and devise unto my 

grandson, Colin E. Spruill, agreeably to the bond which I 

executed, the plantation whereon my son Uzziah Spruill lived, 

which is known by the name of the Ansley land, with all the 

lands that are attached thereto on the eastward side of the 

road, but on the westward side of the road he is not to reach 

or go—and in case Colin E. Spruill shall die without leaving 

a child or children living at his death, then I give, devise and 

bequeath the said plantation to my grandson William Spruill, 

son of Imri, and his heirs and assigns forever. 1 further give 

to my grandson, Colin E. Spruill, a negro man named Squire, 

now in the possession of his guardian, to him the said Colin 

E. Spruill and his assigns forever.” It was proved, that Colin 

E: Spruill, the person for whose benefit the bond was given, 

had arrived at full age, and had, under the devise in the will 

of said his grand father, taken possession of the land mentioned 

in the said devise, and that it was the same tract of land men- 

tioned in the condition of the obligation ; that the land was 

of the value of $2000, and that the interest, taken by the de- 

visee Colin in the land under the devise in the will, was of the 

value of one thousand dollars. And it was insisted by the 

defendant’s counsel, that the devise was a performance of the 

condition of the obligation, and that the plaintiff was there- 

fore not entitled to recover—or, if entitled to recover any 

thing, he was only entitled to recover the difference between 

the value of the estate devised to him, and the amount of mo- 

ney named in the obligation and interest ; or, as the estate de- 

vised was equal to half the value of the land, the plaintiff was 

not entitled to recover beyond half the sum and interest men- 
tioned in the obligation. 

The court charged the jury, that the devise was no per- 

formance of the conditions of the obligation ; that the mea- 
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sure of damages, to which the plaintiff was entitled, was the Dee. 1644. 
difference between the value of the estate devised by the de" in 
fendant’s testator, and an estate in fee simple, butthat the jury _.v 
could not render damages beyond the amount of the bond Davenport 
and the interest thereon. 

The jury returned a verdict for the amount of the bond 
and the interest thereon, to the time of the verdict. Judgment 
being rendered pursuant to this verdict, the defendants ap- 
pealed. 

No counsel appeared for either party in this court. 


Nasx, J. The only question presented in this case, is as 
to the nature and extent of the estate, taken by the plaintiff in 
the land devised him by William Spruill, the defendant's testa- 
tor. Is it such an estate, as is described in the bond on which 
the action is brought? The condition of the bend is, if Wil- 
liam Spruill devises at “his decease, the plantation on which 
Uzziah Spruill tived last, to Colin Spruill in fee simple, &c.” 
The words are precise and unaccompanied by any others cal- 
culated to obscure or throw doubt upon their meaning. Wil- 
liam Spruill bound himself, under a penalty by his will, to 
give the specified land to Colin Spruill in fee simple. ‘There 
is no dispute as to the land devised being that mentioned in the 
contract. Justice Blackstone defines a tenant in fee simple 
to be, he w ho hath lands tenements or hereditaments, to hold to 
him and his heirs forever, generally, absolutely and simply. 
2B. C., 105. So that upon his death, intestate, it shall go as 
the law directs to his heir. Such was the estate which Wil- 
diam Spruill contracted to devise to the plaintiff. Has he done 
so? The first part of the devise is to Colin Spruill ofthe land 
generally, and would, under our act of Assembly, assuredly 
pass the fee simple in the land to the devisee. Rev. Stat., ch. 
122,s.10. But the statute in the same section provides, that 
such shall not be the case, when the devise shall show, or it 
shall plainly appear in the devise, or in some other part of the 
will, that the testator intended to convey an estate of less dig- 
nity. If the devise had stopped at the word “ Road,” as there 
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Dee. 1844. is no other clause in the will controlling the meaning of the 
“pprain Preceding part, a fee simple would have been conveyed to 
v Colin Spruill. But the testator goes on to provide “if Colin 
Davenport 13, Spruill should die without leaving a child or children liv- 
ing at his death, then I give the said plantation to my guar- 
dian, William Spruill, his heirs and assigns forever.” ‘These 
words control and limit the preceding devise to Colin, so as 
to make that, which would have been absolute, conditional, 
upon the event of his dying leaving a child surviving him. 
Colin Spruill, under the devise, takes an estate in fee, defeasible 
upon the event of his death without leaving a child. If he 
die leaving no child, the inheritance does not descend to his 
heirs, but by the express provisions of the will, it istaken from 
them and given to William Spruill. ‘This devise to William 
is a good executory devise, and upon the occurring of the con- 
tingency transfers the estate to him and hisheirs. Ree 
on dem. of Sheers against Jeffery, 7 Term R. 589. 
Eastman against Baker, 1 Taunt. 174. King v. 
Frost, 3 Barn. and Al. 54. In the language of Cuier 
Justice AsporT in the last case, it appears to me to have 
been the plain intention of the testator, that at the period of 
the death of Colin E. Spruill, it should be ascertained, whe- 
ther the estate, devised to him by the will, should then vest in 
him in fee absolutely, or pass on to some other person, his 
grandson William Spruill. This is not the estate, which the 
obligor William Spruill had bound himself to convey to the 
plaintiff. The condition of the bond, therefore, has not been 

by him performed. The plaintiff is entitled to his action. 
The case further states that upon the death of William 
Spruill the testator, the plaintiff took possession of the land de- 
vised to him and that his interest in it is equal to the penalty 
of the bond. It appears likewise from the will that the testa- 
tor bequeathed to the plaintiff a negro. Itis not forus to de- 
cide, sitting as we are, as a court of law, what a court of equity 
could or would do. We have no power here to put the plain- 
tiff to his election to take either his bond or the land and ne- 
gro. Nor does it make any difference so far as the decision of 
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the case is concerned, that Colin Spruill is still alive, and may Dec. 1844. 
have or leave a child or children surviving him, in which 
case his estate, which is now defeasible, will become indefeasi- 
ble. Our only enquiry is, has the condition of the bond been 
broken? Weare elearly of opinion that it has, and that a 
present right of action on the bond has accrued to the plaintiff. 

We entirely agree with his honor, who tried the casein the 
Superior Court, both as to the true construction of the devise 
and as to the principle upon which the plaintiff’s damages are 
to be assessed. 


Per Curiam, Judgment affirmed. 


EX PARTE CHARLES L. SUMMERS. 


Though the law says that the officer, who has arrested a person om & ca, sa. 
and taken bond for his appearance at court, shall return the process and 
bond on or before the second day of the term, yet the court may, if they think 
proper, order him to return them on the first day. 

The officer who refuses obedience to such an order, and sends a contemptu- 
ous message to the court, when by their direction he is informed of it, may 
be fined by the court for a contempt. 

Where a court imposes fine or imprisonment for a contempt, if the order does 
not state the facts constituting the contempt, and the court is not bound to 
set them out, no other tribunal can reverse their decision. 

But if the court does state the facts, upon which it proceeds, a revising ti- 
bunal may, ona habeas corpus, discharge the ‘party, if it appear plainly 
that the facts do not amount to a contempt. 


Appeal from the Superior Court of Law of Iredell Coun- 
ty, at the Fall Term, 1844, his Honor Judge Man y presi- 
ding. 

Charles L. Summers applied for a writ of certiorari to bring 
up to the Superior Court of Iredell an order made by the 
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Dec. 1844. County Court, fining him fifty dollars for a contempt, that it 

Ba pas, might be reconsidered and reversed, or set aside. 

Summers. In the affidavit,on which the application was made, the 
party stated that the fine was imposed on Monday, the first 
day of the Term, in May, 1843, and a copy of the order is 
set forth as follows: 

“Theophilus Falis 
Vv 


{ca 


James Freeland. 
Charles Summers, the officer in this case, is fined the sum 
of fifty dollars for a contempt of court, and for failing to re- 
turn the papers. Therefore the said Summers prays an ap- 
peal to the Superior Court, which is refused by the court.” 
In his affidavit, the party further states, that he was a con- 
stable of Iredell, and that Theopilus Falls had put into his 
hands a capias ad satisfaciendum, issued by a justice of the 
peace in his favor against James Freeland, and that he had ar- 
rested Freeland and taken a bond from him, according to the 
statute for the relief of insolvent debtors, for his appearance 
at the County Court, at May Term, 1843. That on the first 
day of the term, he was directed by Falls not to return the ex- 
ecution and bond on that day, as he expected to settle the mat- 
ter with Freeland; that, shortly afterwards, the attorney of 
Freeland applied to him in court to return the process imme- 
diately, and that he refused to do so; but that he refused, be- 
cause he was not bound to make the return before the second 
day of the term, and with no intention to shew any contempt 
or disobedience to the court, and without any knowledge that 
the court required him to make the return; that he then left 
the court house, and the fine was imposed as above. Notice 
having, by direction of the court, been given to the county of- 
ficers, they opposed the application, and offered the affidavits 
of the crier of the court, and of the justices who presided in 
the County Court at the time, and others, which stated, that 
after Summers refused to make a return as requested by F'ree- 
Jand’s attorney, the latter informed the court cf the request 
and refusal, and moved the court that he should be ruled to 
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make a return, and that; with the view of disposing of that Dec. 1844. 
motion, the court ordered Summers to be called into court, Es 
and the crier immediately called him aloud at the door of the Summers. 
court house, and that Summers was then standing within a few 
yards of the crier, but took no notice of the call, and that the 
crier, by direction of the court, went to Summers in the court 
yard, and informed him that the court required him to come 
into court and return the said ca. sa. or give the reason for 
- not doing so, and that Summers replied, he would not return 
the papers, nor go into court, and that the crier might tell the 
court, that he knew his own business, arid the court might do 
as it pleased; and that upon receiving that message, the court 
imposed the fine for the insult offered tothe court, and the con- 
tempt of its authority. ‘The Superior Court refused the mo- 
tion on the part of Summers, but allowed him to appeal to 
this court. 


No counsel appeared in this court. 
Rurrin, C. J. If this case be considered upon its merits, as 


disclosed in the affidavits, which taken altogether, explain the 
case fully, the Court would be little inclined to help the appli- 
cant, unless compelled by clear and strict law. ‘There is no 
doubt, that every Court must have power to control its officers 
by process of contempt, attachment, fine, and commitment. It 
is the peculiar duty of a Court to the public and to every suit- 
or, to prevent the officers of the Court from misbehavior in of- 
fice, to the prejudice of the citizen, the scandal of the adminis- 
tration of justice, and detracting from the character of the 
Court. Attorneys of a court, Clerks, Sheriffs, and all officers, 
having the returns of process to the Court and the custody of 
prisoners under mesne or final process of the Court, must, of 
necessity, be thus amenable to the summary control and pun- 
ishment of the court; else, the administration of thelaw would 
fail altogether at the option of subordinate ministerial officers, 
often not actuated by the best motives, nor very capable judges 
of what is proper. The conduct of this person was such as 
to call for severe animadversion from the Court. It was inju- 
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Dec. 1844. rious to the suitor, disrespectful and insolent, personally, to 

Ragone, the gentlemen then on the bench, and grossly contemptuous 

Summers. to the Court in its judicial capacity. It is true, indeed, that 
the act, Rev. St. c. 48, s. 7, allows until the second day of the 
term to return the ca. sa. and bond. It says, “it shall be the 
duty of all officers to return on or before the second day of the 
court.” But that only means, that he may postpone his return 
to the second day, unless required by the proper authority to 
make it earlier. He may make it on the first day, and, for 
sufficient reasons, the court may require him to make his re- 
turn on that day. And there is no doubt, that if a rule had 
been formally drawn up and served on this person, requiring 
him to shew cause why he should not make a return immedi- 
ately, and he had failed to appear, that an attachment or com- 
mitment would have been as regular a sentence as any court 
of justice could have passed. So far, then, as the court has 
any discretion to grant or withhold this extraordinary remedy 
by certiorari, it would be but leaving the party to the just 
consequence of his folly and default by refusing the writ. 
For, as we are now considering the case, although the party 
was not formally Jaid under a rule duly entered, yet substan- 
tially, and for all the purposes of answering this application, 
he must be regarded as having a full opportunity of shewing 
cause, and that he refused through contumacy. But had there 
been no legal default, and admitting that this person might 
have insisted before the court on the delay of the return to 
the next day as his absolute right, yet the message to the court, 
in its terms and manner, and while he was within the verge 
of the court, was as offensive and disrespectful, as it could be, 
and in itse!f justified the fine. 

But, in truth, this is not, we think, the proper method of 
contesting the propriety or lawfulness of this order, if there 
be any such method. From the very nature of contempts, 
and in order that the punishment may be efficacious, the pun- 
ishment must be immediate and peremptory, and not subject to 
suspension by appeal at the mere will of the offender, nor by 
any proceeding in the nature of an appeal. Suppose one to come 
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into court and curse and abuse the judge on the bench? Or, Dec. 1844. 


suppose a sheriff, with a writ in his hand, in the presence of ,. 


the court pcsitively refuses to return it, so that the party’s ac- Summers. 


tion will be discontinued? What would sentences for these 
contempts be worth, if the culprit could supercede them by 
appeal, certiorari, or writ of errors? Manifestly, nothing : 
and the authority of the court would really be contemptible, if 
it could be thus eluded and prostrated. ‘There is no instance, 
therefore, of the re-examination of an order, committing or 
fining a person for a contempt, with the view of hearing the 
evidence, and trying the question de novo, nor directly to re- 
verse or quash an order of commitment, or imposing a fine for 
an intrinsic insufficiency. If there be such insufficiency upon 
the face of the order, the party has his remedy by habeas cor- 
pus, and by action against those who act on the order, either 
against his person or property. 

We own, however, that we cannot hold out to this person 
much hope of redress in that way. It does not seem to us at 
present, that this order can be impeached. It was indeed sug- 
gested, that it might, because it does not sufficiently set out 
the facts on which the contempt arose; and it was supposed 
that an order is void, in which a case of contempt is not made 
out by a statement of proper facts, and finding of the contempt 
by the court upon those facts. But we do not hold such to be 
the law. The question has often arisen in England, and tre- 
cently it has undergone in that country very elaborate, anx- 
ious, and learned discussion both in Parliament and in the 
courts ; and it is now given up, that the facts constituting the 
alleged contempt need not be stated. If, indeed, they be stat- 
ed and be insufficient, that is, are such as manifestly cannot 
amount to a contempt, it seems properly agreed, that it must 
be disregarded, and the party discharged from an unlawful 
imprisonment, as in Bushell’s case, Vaugh. 135, where he 
was committed “for giving a verdict against full and clear 
evidence.” Therefore, it befits every court, which has a pro- 
per tenderness for the rights of the citizen and a due respect 

19 
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Dec. 1844. to its own character, to state the facts explicitly, not suppres- 

‘Expene, sing those on which the person might be entitled to be dis- 

Summers. charged, more than it would insert others, which did not ex- 
ist, for the sake of justifying the commitment. A court, which 
knows its duty, and is not conscious of violating it, will ever 
be desirous of putting upon the record, or in its process, the 
truth of the case, especially as thereby a higher court may be 
able to enlarge a citizen illegally committed or fined. But if 
the commitment or fine bein a general form for a contempt, 
all other courts are bound by it, and the party can only free 
himself, by urging the contempt before the court that has ad- 
judged it. It is so laid down by Lorp ELLeNnBorovex, in 
Burdett v. Abbot, 14 East. 1, and by Justice Bay.tey. 
That case went to the House of Lords, 5 Dow. 199, and in 
reply to the question, whether, if the Court of Common Pleas 
had adjudged an act to be a contempt of court, and committed 
for it, stating the adjudication generally, the Court of King’s 
Bench, on a habeas corpus setting forth the warrant, would 
discharge the prisoner because the facts and circumstances of 
the contempt were not stated, all the judges replied in the neg- 
ative ; and, in consequence of it, the judgment was affirmed 
unanimously. It is true, that case was upon a commitment 
by the House of Commons; but it was sustained expressly 
because it would have been valid, if done by a court of re- 
cord. The subject has since been most diligently considered 
and learnedly argued in the case of Hobhouse, 3 B. & Ald. 
420, in the cases which grew out of the recent contest between 
the Courts and the House of Commons, of Stockdale v. Han- 
sard, 9 Adol. & El. 1, and The case of the Sheriff of Mid- 
dlesex, 11 Adol. & El. 273; and all the judges say, in a dis- 
tinct manner, that if a warrant merely state a contempt in 
general terms, it is conclusive, and that another court cannot 
go into the question of contempt on affidavit, nor discuss the 
motives which may be alleged for suppressing the facts. If 
then a court has competent authority to adjudge a contempt, 
the adjudication stands of itself, and the grounds of it need 
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not be stated, though certainly, in fairness, and to prevent the Dec. 1844. 

imprisonment of a citizen, it may be, upon an unjust or frivo- FE . parte, 

lous pretence, the court ought to state them. Summers. 
In the case before us, the order is loosely expressed, but is, 

we think, sufficient. If the failing to return the execution be 

the ground of the alleged contempt, it is not an absurd or 

inadequate ground. A contempt may be committed by such 

an omission or refusal, and we do not see the particulars on 

the order to show that it was not in facta contempt. But if 

that is not to be taken as the ground of the adjudication, be- 

cause it is not shown how it became a contempt, then there 

is no ground stated, but merely the contempt in general terms 

is found, and that binds. In every point of view, therefore, 

the decision in the Superior Court was right, and must be af- 

firmed. 


Per Curiam, Judgment affirmed. 
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ABNER MORGAN vs. RICHARD ALLEN. 


Dec. 1844. A judgment of dismission is a proceeding unknown in courts of common 
law jurisdiction. 

Where a magistrates gives a judgment against a defendant for a sum beyond 
his jurisdiction, the defendant may have an action for any acts done under 
it, or he may resurt to a writ of false judgment to have it set aside. If he 
chooses to appeal to the County Court, he can there take advantage of the 
objection only by plea in abatement, or, according to the established course 
of our eourts, under the general issue. 

A single magistrate has jurisdiction of debts, though abvve sixty dollars, 
founded upon a former justice’s judgment. 

The cases of Jones v. Jones, 3 Dev. 360, and Bryan v. Washington, 4 Dev 
479, cited and approved. 





Appeal from the Superior Court of Law of Henderson 
County, at the Fall Term, 1844, his Honor Judge BartLe 
presiding. 

The suit was commenced by warrant “ina plea of debt 
for the sum of seventy-five dollars due by former judgment,” 
and a judgment was given for the plaintiff for 65 dollars prin- 
cipal money, with interest from a certain day, from which the 
defendant took an appeal to the County Court, which was en- 
tered at March Term, 1842. At June Term, 1843, the de- 
fendant moved the Court to dismiss the suit, because the sub- 
ject matter was not within the jurisdiction of a justice of the 
peace. And it was so ordered. The plaintiff then appealed 
to the Superior Court, and at September Term, 1844, the de- 
fendant made the same motion in the Superior Court, and it 
was again allowed, and the plaintiff appealed to this court. 


No counsel for either party in this court. 


Rurrin,C. J. The judgment, if it be proper so to call it, 
which was given in this case is a novel one tous. Wedo not 
know exactly what it means ; nor do we understand, precise- 
ly, the grounds on which the Superior Court proceeded. The 
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decision was made without plea or trial, on a motion of the Dec. 1844. 
defendant to dismiss the plaintiff’s suit. The term “dismiss” ewe 
is appropriate to a Court of equity, which, upon a decision =v 

against a complainant, dismisses his bill. It is also inartifici- — 
ally used by the legislature in the act of 1826; wherein it is 
enacted, that if a suit be brought in the County Court for a 
less sum than $100, due by bond, note or liquidated account, 
“the same shall be dismissed by the Court.” In construing a 
statute it is the duty of the Court to put on the language, how- 
ever inaccurate, such an interpretation as will, if possible, ef- 
fect the end of the Legislature by legal means. And upon 
that principle it would, no doubt, be held, that under this act 
there should be judgment as upon a nonsuit, and for costs 
against the plaintiff. But a judgment, that a suit in a Court of 
Law be “dismissed” is unknown. It is said to be no judgment 
atall. 3Salk. 213. There is, moreover, no statute in rela- 
tion to appeals from a magistrate in cases beyond his jurisdic- 
tion, and directing the suits to be dismissed, similar to that of 
1826, which makes it the duty of the court to dismiss suits 
improperly commenced in those Courts for sums below their 
jurisdiction. On the contrary, the cases stand on different 
principles. Ifa magistrate exceeds his jurisdiction, his judg- 
ment is, no doubt, void, Jones v. Jones, 3 Dev. 360; and it 
will not justify acts under it. ‘The defendant may choose to 
rely on redress by action for any such acts. He may also 
have it annulled by writ of false judgment. It is also a settled 
usage in this State to appeal on that ground, as well as on the 
merits or any other point. And the question is, as to the pro- 
per mode, on an appeal, of insisting on that point. By the law, 
as it at first stood in the act of 1777, appeals were from asingle 
justice out of Court to the justices’ Court, who re-heaid and 
determined the cause in a summary way, without a jury, ch. 
115, s, 68. But the act of 1794, Rev. St. C.31, s,110, which 
extended the jurisdiction to £20, enacted that upon an appeal 
to the County Court, “an issue shall be made up and tried by 
a jury in the same manner as other jury cases are tried ;” and 
from that time there have been pleadings in appeals as in other 
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Dec. 1844. 


Morgan 


Vv 
Allen. 
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actions. ‘The Court cannot dispose of them summarily, more 
than other cases. Regularly, then, there should be a plea in 
abatement for the want of jurisdiction. But we perceive, that 
the point has been often made on the general issue, by way of 
objection to the evidence of a demand not within the jurisdic- 
tion, and sustained in that form. Of course, we would not 
disturb the established course of the Courts in this respect.— 
But we have not been aware of any such proceeding as the 
present, hitherto. It is not seen, how the Court ascertained or 
could judicially ascertain upon motion, that the magistrate had 
not jurisdiction. The warrant, it is true, demands $75 “due 
by former judgment,” and the judgment rendered on it was 
for $65 principal besides interest. But the judgment establish- 
ed nothing, as it was annuiled by the appeal. And the de- 
mand in the warrant is alsoinconclusive. It may be admitted 
for the present, that a magistrate has not cognizance of a sum 
due by justices judgment exceeding $60 in principal. Yet it 
does not follow, that the first judgment, here, was for more 
than $60, merely because the warrant demands $75. The 
Statute requires the warrant to “express the sum and how 
due.” Certainly a plaintiff may recover a less sum than he 
demands. And the words “how due” are satisfied by stating 
the money to be due on bond or note or judgment, or the like, 
without proceeding to describe the security more minutely, as 
would be done in a declaration, by its tenor, or its date, or the 
particular sum mentioned in it, or the day it felldue. There- 
fore, there is no departure from the warrant by giving in evi- 
dence any security of the kind specified in the warrant, provi- 
ded it be for the sum mentioned, or a less sum: and it has been 
the constant course to warrant for a certain sum, within the 
jurisdiction, as due on a bond, for example, and recover any 
less sum. In this case, then, it could not be assumed before 
the plaintiff offered his evidence on the trial of an issue, that 
the judgment, on which he is sueing, is not for $60, or less. 
Indeed, if it were for $60 principal, and by interest subsequent- 
ly accrued, it exceeded that sum at the time of the second war- 
rant, still the magistrate would have jurisdiction, as incidental 
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to his power to give the judgment originally, and enforce it by Dec. 1844. 
execution ; as was laid down in Bryan v. Washington, ‘seme 
Dev. 479. Now we cannot say that the $75 demanded be 
not due thus: the sum of $60 or less for principal, and $15 
or more for interest. There is, then, nothing in the record, 
which judicially establishes that the former judgment was for 
more than $60. If the court proceeded on extraneous proofs, 
it was erroneous, as they could be heard only upon the trial of 
an issue. 

The case has been treated as if a debt of $75 principal 
money, due on a justice’s judgment, was not within the ju- 
risdiction of a magistrate. But, although the point is far 
from being free from doubt, we hold such a case to be cogni- 
zable before a justice, or, rather, that it may be. It is not ob- 
jected here, that the magistrate had not cognizance of the 
original case on which the first judgment was given. If that 
had beenthe objection,the proper method of taking it would have 
been on the plea of nil debet. We are then to assume,that the 
first judgment was lawfully given, for example, on a bond for 
$75; and if so, we think a new warrant may be brought 
thereon at all events, if the plaintiff does not hold the debtor 
to bail. The opposite position originates in an oversight in 
drawing the act of 1820, and consolidating the acts in the Re- 
vised Statute, c. 62,s.6. The act of 1803 gives a jurisdic- 
tion of all debts of £30, or under, due by obligation, note, or 
assumpsit, “ or for any judgment which may have been grant- 
ed over twelve months by a single justice of the peace, and 
no execution have issued thereon.” When the act of 1820, 
c. 1045, extended the jurisdiction to $100, it mentions only 
debts “due on bond, note or liquidated account,” leaving out 
“former judgment ;” and the Revised Statute pursues the 
same phraseology, enacting in one section, that debts due on 
bonds, notes and liquidated accounts, when the principal does 
not exceed $100, and that debts of $60 or under, for goods 
sold and delivered, or for work and labor done, “or for any 
judgment granted by a single magistrate,” shall be cognizable 
before a justice of the peace. 'T'aken literally, the act confers 
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Dec. 1814. only a jurisdiction of $60, due by judgment; and, merely as 


Morgan 


v 
Allen. 


being due on a judgment, the jurisdiction must be held strict- 
ly to that sum. But when the first judgment is, for instance, 
on a bond for more than $60, which is clearly within the ju- 
risdiction, and the magistrate can enforce the judgment by 
execution, such judgments on bonds, must, by necessary con- 
struction, be exceptions to the provision which limits the ju- 
risdiction generally to judgments for $60 and under. There 
can be no danger in allowing the justice to give a judgment 
fora sum for which he might issue execution. Indeed, the 
warrant, when bail is not demanded, is merely a summons in 
the nature of a scire facias to shew cause, why execution 
should not issue on the first judgment. In Bryan v. Wash- 
ington, it did not appear on what the first judgments were 
given, and the suit was brought by attachment on two judg- 
ments, which together exceeded $60. We thought that not 
allowable ; for they could not be united, although each might 
singly be within the jurisdiction. But here we can only sup- 
pose one judgment, and that must be assumed to be lawful, 
and that the magistrate might have granted execution on it. 
Such a case, if not within the words, seems to us to be within 
the meaning and spirit of ths act. 


Per Curtram, Judgment reversed and 
venire de novo, 
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ELIZABETH TUCKER & AL. vs. JOHN TUCKER & AL. 


A devise of a power to an executor to sell land, or a devise of the land to-him Vec. 1644. 
in trust to sell, does not give him sucti an interest in the land as disqualifies 
him from being an attesting witness to the will. 

The act of 1840, chap. 62, requiring wills of personal property to be executed 
with the same formalities as wills of real estate, is to be construed to 
mean that they shall be attested by two subscribing witnesses, no one of 
whom, at the time of attestation, is interested in the bequest of personal es- 
tate. Itdoes not confine the interest of the witnesses to the devise of lands, 
ae in the case of wills devising lands. 

Therefore, where the will disposes of both real and personal estate, so far as 
the attestation of the subscribing witnesses is concerned, it raay be good as 
to the one species of property, and not as to the othér. 

One, who is named executor in a will, is so far interested, by reason of the 
commissions to which . -* by law. entitled, as to render him an incompe- 
tent attesting witness, as regards the disposition of the personal property. 

Therefore, where a will was made, devising real, and bequeathing personal 
estate, and it was attesied by two witnesses, one of whom was named exec- 
utor; Jt was held that it was a good will as to the lands, but net good as to 
the personalty. 

The cases of Perry v. Fleming, 2 No. Ca. Law Rep. 458. Allison v. Allison, 
4 Hawks, 141, and Ferebee v. Proctor, 2 Dev. & Bat. 439, cited and approved. 


Appeal ftom the Supetior Court of Law of Stokes Coun- 
ty, at the Fall Term, 1844, his Honor Judge Pearson presi- 
ding. 

This was an isstte of devisavit vel non, upon an instrument 
propounded as the will of Robert Tucker, deceased; of hig 
real and personal estate, dated the 3d day of September, 1842. 

By it he gives to his wife 100 acres of land, two slaves, and 
some other chattels. 

To his son John he gives five shillings; and to Sarah, the 
daughter of John, he gives a negro gir!. 

To his sons, Anderson, Paul, Silas, George, Robert, and 
Daniel, he gives certain slaves, each; and to his daughter 
Sarat, and his grand-daughter Sarah Priddy, he also gives cer- 
tain negroes. 

20 
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sale of my land,” and to her daughter Sarah, he gives 50 acres 
of land, part of the Heath tract. 

To his daughter Elizabeth, he gives the sum of five shil- 
lings, and to her children he gives two parcels of land, to be 
equally divided between them. 

The paper then concludes thus: “'The balance of my land 
and other property I appoint and ordain to be sold, and the 
money arising from the sale thereof, not given away, to be 
applied to paying my debts; the balance, if any, to be equally 
divided among the herein named legatees.” 

Silas Tucker and John Preston are appointed executors, 
and the instrument is attested by Robert Coleman, and the 
same John Preston. 

When the will was exhibited in the County Court, John 
Preston renounced the office of executor, and it was propoun- 
ded by Silas Tucker, and by the widow and the grandchil- 
dren, and by some of the children provided for in it, and opposed 
by the other heirs and next of kin. 

The case came by appeal to the Superior Court, and on the 
trial, John Preston and Robert Coleman, the subscribing wit- 
nesses, proved the execution and publication of the instru- 
ment, and the jury found in favor of the paper, asa will of 
real estate, and also as a will of personal estate, subject, how- 
ever, to the opinion of the court upon the question, whether, 
as the said Preston is nominated one of the executors, and is 
also one of the two witnesses, the paper is duly attested, so as 
to be good in law asa will of real and personal estates, or 
either, and which. 

The court was of opinion, that it was sufficiently attested 
to pass both real and personal estate, and pronounced accord- 
ingly on the verdict, and the party opposing the probate ap- 


pealed. 
J. T. Morehead for the plaintiffs. The only point in this 


case is, as to the competency of John Preston, one of the sub- 
scribing witnesses to the will, who is also appointed one of the 
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executors, By reference to the act of 1840, chap. 62, it will Dee. 1644. 
be seen that the Legislature intended to make the due execu- 7, yer 
tion of a will to pass real estate, the test by which wills of per- _ v 
sonalty were to be tried, and the language is, “That no will — 
in writing, made after 4th day of July, one thousand eight 
hundred and forty-one, whereby personal estate is bequeathed, 

shall be sufficient to convey or give the same, unless such 

will be executed, with the same formalities as are required in 

the execution of wills of real estate.” 

From the language of the act, the correct point of inquiry 
is, whether the paper propounded for probate is executed with 
the formalities, and by competent witness, as required by the 
act of 1784, to pass real estate ; if so, it must necessarity fol- 
low, that it is a good will as to the personalty. 

It is contended for the plaintiffs, that the paper writing is 
well executed to pass real estate. It is not every supposable 
interest which disqualifies a witness. Winant’s heirs v. 
Winant’s devisees, 1 Murph. 148. An executor in trust 
may be a witness; Groodtitle v. Welford, Douglass 141 ; per 
Wi1ts Justice. 

An executor may be a witness in a cause concerning the 
estate, if he have not the surplus given him by the will, and 
so I have known it adjudged, per Lornp Hate. See note to the 
case of Goodiitle v. Welford. 

Grantee, when he is a bare trustee, is a good witness to 
prove the execution of a deed to himself. Gross v. Tracy, 

1 P. Williams, 290. 

The question then is, had Preston an interest in the land 
devised, so as to exclude him under the act of 1784? Rev. 
Stat. chap. 122, sec. Ist. It is submitted that he had not, 
because he takes no interest in the land. The testator di- 
rects that the lands be sold, and the money divided among 
his children. Were Preston to die before qualification, neither 
his personal representatives or heirs would take anything. 
Until the lands are sold, the inheritance is in the heirs of the 
testator, and ejectment could be brought only by them. He is 
a mere naked trustee, not possessing the estate, but a mere 
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can convey. Were both to refuse or die, the administrator 
with the will annexed can execute the power, and make title. 
Rev. Stat. chap. 46, sec. 34. Before the passage of the act, 
were both to qualify and die without exeeuting the power, 
equity would compel the heir to join in the sale of the estate, 
for the purposes designated by the testator. Sugden on Pow- 
ers, 393-4. Wandford v. Thompson, 3 Ves. Jr. 513. Hil- 
ton v. Kenworthy, 3 East. 553. Co. Litt. 236, a. 

It is said, that the executor is entitled to commission, un- 
der our act of assembly, (Rev. Stat. chap. 46, sec. 29) and is 
therefore incompetent to prove the will, from interest. 

To this objection, two answers may be readily given : 

I. The act must be construed to allow commissions on such 
estate as properly belonged to him as executor, to-wit, on the 
personal estate, because the words “executors and administra- 
tors” are used in the same sentence, and there can be no pre- 
tence that an administrator had any thing to do with the real 
estate. See Daniel v. Proctor, 1 Dev. 428. 

II. If I am right that Preston takes no estate or interest in 
the land, then he is a naked trustee, and not entitled to com- 
mission. ‘This rule is well settled in England. Lewin on 
Trusts and Trustees, 438; Law Library, 14 vol. 222. The law 
was so understood in this State in 1799, the time of passing the 
Jast named act ; Daniel v. Proctor. Nor were trustees entitled 
to compensation for trouble and loss of time. 

The cases of Allison v. Allison, 4 Hawks 141, and Boyd 
v. Hawkins, 1 Dev. Eq. 329, do not stand in the way of my 
conclusions. 

In the first case, the supposed testator directs his lands to be 
sold by his executors, and for them to retain to themselves a 
compensation out of the purchase money : there was a direct 
interest upon the face of the will. 

In the second case, the court seemed rather to relax the rule 
in favor of compensation to trustees for trouble and loss of 
time, not as a perquisiée of office, but as a quantum merutt. 
Not that the act is imperative on the court to allow commis- 





OF NORTH CAROLINA. 


165 


sion, but as furnishing a safe rule as to the quantum of com- Dec. 1844. 


el eee 


pensation. 
‘ Kerr for the defendant. 


Rurrtin, C.J. There is no doubt that Preston was com- 
petent as a witness to testify at the trial. Between the heir 
and devisee, the executor is competent to support the will. 2 
Stark. Ev. 758. And he had divested himself of all interest 
in the personal estate by renouncing; and the competency of 
a witness depends on his interest, when he is called to give 
evidence. Percy v. Fleming, 2 No. Ca. Law Repos. 458. 

But the question on the verdict is, not whether Preston was 
competent to testify at the trial, but whether he was competent 
to attest the paper as one of the two witnesses, required by law 
to a will of real estate, and now, also to a will of personal es- 
tate? For the competency of a person to attest a will depends 
upon his not beiug interested at the time of his attestation. 
Allison v. Allison, 4 Hawks, 141. 

We do not see any thing to prevent this person from being 
a good witness to this paper as a will ofland. ‘That depends 
entirely on the actof 1784. Rev. St. C. 122,8.1. With res- 
pect to attested wills, the provision is, that they “shall be sub- 
scribed in the testator’s presence by two witnesses at least, no 
one of which shall be interested in the devise of the said land.” 
It has been already observed, that merely as executor, Preston 
has no interest in the will as a will of land. 

But here there is a direction to sell land, and as no person is 
appointed to make the sale, and the proceeds are to be applied 
to the payment of debts and legacies, it is a duty that devolves 
on the executors. Ferebee v. Proctor, 2 Dev. & Bat. 439. 
Still we do not think that gives the executor an interest in the 
land. 'The will does not charge any commission in favor of 
the executors, as was done in Allison v. Allison. Nor does 
the law give ittothem. The statute, Rev. St. c. 46, s. 29, is 
confined to the personal estate, as is shewn by its making the 
commission a subject of retainer against creditors, legatees, 
and next of kin. But upon a power to sell land, or a devise 
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titled in England only to his expenses, and here to nothing 
more, except as the Court of equity may, in its discretion, think 
proper to allow. Ofstrict right heis entitled to nothing; and 
therefore cannot be said to be interested in the devise. 

It was said at the bar, however, that this could not be a good 
will of the land, unless it be also good as to the personal pro- 
perty, because the act of 1840 places them on the same foot- 
ing. But we donot perceive any thing in that act, which at 
all affects, or can be supposed to have been intended to affect, 
a will of lands. If this be not a good will of personalty, as 
we suppose it not to be, yet that is owing entirely to the act of 
1840; and that act is strictly confined to wills of personal es- 
tate, and has no allusion to wills of real estate, for the purpose 
of adding any new requisite to their formal execution, but 
merely to require wills of personalty to be thereafter executed 
with the same formalities as were then required by law in res- 
pect of wills of lands—leaving the latter just as they were be- 
fore. 

But we think this paper is not duly attested as a will of per- 
sonalty. It is insisted that it is, because the act of 1840 makes 
a will sufficient to pass personal estate, if it be executed with 
the same formalities, as are required by the first section of the 
Revised Statutes concerning wills of land; that is to say, by 
two witnesses not interested in the devise of the land. But 
though that be the literal reading, it cannot be the sense of the 
act; for it would render it absurd, and defeat the obvious pur- 
pose of the legislature. For, as just observed, that act does 
not touch a will of land, as making any alteration in the law 
as to itsexecution; but itis confined strictly to wills of per- 
sonal estate. ‘There was no motive to alter the law as to wills 
of land; as it was already enacted, that they should be attested 
by two witnesses, not interested in the land atthe time of at- 
testing. The sole object of the act of 1840, was to estab- 
lish the same guards in relation to the personal estate, against 
fraud and perjury in fabricating and sustaining wills. The 
construction of the Act must be to require two witnesses at 
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terestedLin the personal estate bequeathed in it. That must 
be the meaning ; otherwise, the act will be nugatory in the 
very case and only case mentioned in it; which is, that of a 
will disposing of personal estate only. For the Act does not 
provide for the case of a will disposing of both real and per- 
sonal estate, and add any ceremony to be observed in the exe- 
cution of sucha will ; but it speaks of a will of personalty as 
distinct from one of land, and recognises them as instruments 
relating to different subjects. But it applies to wills of per- 
sonalty the same provisions as to their formalities, that were 
before required for wills of land. ‘Therefore, there must be 
two witnesses to it ; and the only question is, what are to be 
their qualifications? Certainly, the legislature did not mean, 
that if a will disposed of nothing but personalty, it should be 
good without any witness; for that would be against the very 
words of the act. In such a case then, it means that the wit- 
nesses should be persons taking nothing by the instrument ; 
that is, no part of the personal estate, which is the sole subject 
of the instrument. If so, it follows, when the instrument pur- 
ports to dispose of both real and personal estates, it must be 
attested as to each, in the several manners required to make a 
good will of the two kinds of estates separately. There is 
nothing in the ar to shew, that the legislature meant that a 
will should be good, as a will of personalty, merely because it 
was good as a will of realty, more than thatit should be good 
as a will of land, merely because it was good as a will of per- 
sonalty. In fine, the law treats the two kinds of estates as 
different subjects, and often going to different persons. It does 
not deem the one fund or the other the more worthy, so as to 
make a will that is good as to one fund, good as to the other ; 
nor is there any thing to raise a presumption that the legisla. 
ture meant that a will disposing of the two kinds of estates 
should operate as a whole, or notat all. For, as we have al- 
ready said, the case ofa will of both kinds of estates is not 
within the purview of the act, but it simply prescribes a new 
method of attesting a will of personalty. Here the jury have 
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titled in England only to his expenses, and here to nothing 
more, except as the Court of equity may, in its discretion, think 
proper to allow. Ofstrict right heis entitled to nothing; and 
therefore cannot be said to be interested in the devise. 

It was said at the bar, however, that this could not be a good 
will of the land, unless it be also good as to the personal pro- 
perty, because the act of 1840 places them on the same foot- 
ing. But we donot perceive any thing in that act, which at 
all affects, or can be supposed to have been intended to affect, 
a will of lands. If this be not a good will of personalty, as 
we suppose it not to be, yet that is owing entirely to the act of 
1840; and that act is strictly confined to wills of personal es- 
tate, and has no allusion to wills of real estate, for the purpose 
of adding any new requisite to their formal execution, but 
merely to require wills of personalty to be thereafter executed 
with the same formalities as were then required by law in res- 
pect of wills of lands—leaving the latter just as they were be- 
fore. 

But we think this paper is not duly attested as a will of per- 
sonalty. It is insisted that it is, because the act of 1840 makes 
a will sufficient to pass personal estate, if it be executed with 
the same formalities, as are required by the first section of the 
Revised Statutes concerning wills of land; that is to say, by 
two witnesses not interested in the devise of the land. But 
though that be the literal reading, it cannot be the sense of the 
act; for it would render it absurd, and defeat the obvious pur- 
pose of the legislature. For, as just observed, that act does 
not touch a will of land, as making any alteration in the law 
as to itsexecution; but itis confined strictly to wills of per- 
sonal estate. ‘There was no motive to alter the law as to wills 
of land; as it was already enacted, that they should be attested 
by two witnesses, not interested in the land at the time of at- 
testing. The sole object of the act of 1840, was to estab- 
lish the same guards in relation to the personal estate, against 
fraud and perjury in fabricating and sustaining wills. The 
construction of the Act must be to require two witnesses at 
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terested_in the personal estate bequeathed in it. That must 
be the meaning ; otherwise, the act will be nugatory in the 
very case and only case mentioned in it; which is, that of a 
will disposing of personal estate only. For the Act does not 
provide for the case of a will disposing of both real and per- 
sonal estate, and add any ceremony to be observed in the exe- 
cution of such a will ; but it speaks of a will of personalty as 
distinct from one of land, and recognises them as instruments 
relating to different subjects. But it applies to wills of per- 
sonalty the same provisions as to their formalities, that were 
before required for wills of land. Therefore, there must be 
two witnesses to it; and the only question is, what are to be 
their qualifications? Certainly, the legislature did not mean, 
that if a will disposed of nothing but personalty, it should be 
good without any witness; for that would be against the very 
words of the act. In such a case then, it means that the wit- 
nesses should be persons taking nothing by the instrument ; 
that is, no part of the personal estate, which is the sole subject 
of the instrument. If so, it follows, when the instrument pur- 
ports to dispose of both real and personal estates, it must be 
attested as to each, in the several manners required to make a 
good will of the two kinds of estates separately. There is 
nothing in the ar to shew, that the legislature meant that a 
will should be good, as a will of personalty, merely because it 
was good as a will of realty, more than that it should be good 
as a will of land, merely because it was good as a will of per- 
sonalty. In fine, the law treats the two kinds of estates as 
different subjects, and often going to different persons. It does 
not deem the one fund or the other the more worthy, so as to 
make a will that is good as to one fund, good as to the other ; 
nor is there any thing to raise a presumption that the legisla. 
ture meant that a will disposing of the two kinds of estates 
should operate as a whole, or notat all. For, as we have al- 
ready said, the case ofa will of both kinds of estates is not 
within the purview of the act, but it simply prescribes a new 
method of attesting a will of personalty. Here the jury have 
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titled in England only to his expenses, and here to nothing 
more, except as the Court of equity may, in its discretion, think 
proper to allow. Ofstrict right heis entitled to nothing; and 
therefore cannot be said to be interested in the devise. 

[t was said at the bar, however, that this could not be a good 
will of the land, unless it be also good as to the personal pro- 
perty, because the act of 1840 places them on the same foot- 
ing. But we donot perceive any thing in that act, which at 
all affects, or can be supposed to have been intended to affect, 
a will of lands. Ifthis be not a good will of personalty, as 
we suppose it not to be, yet that is owing entirely to the act of 
1840; and that act is strictly confined to wills of personal es- 
tate, and has no allusion to wills of real estate, for the purpose 
of adding any new requisite to their formal execution, but 
merely to require wills of personalty to be thereafter executed 
with the same formalities as were then required by law in res- 
pect of wills of lands—leaving the latter just as they were be- 
fore. 

But we think this paper is not duly attested as a will of per- 
sonalty. It is insisted that it is, because the act of 1840 makes 
a will sufficient to pass personal estate, if it be executed with 
the same formalities, as are required by the first section of the 
Revised Statutes concerning wills of land; that is to say, by 
two witnesses not interested in the devise of the land. But 
though that be the literal reading, it cannot be the sense of the 
act; for it would render it absurd, and defeat the obvious pur- 
pose of the legislature. For, as just observed, that act does 
not touch a will of land, as making any alteration in the law 
as to itsexecution; but itis confined strictly to wills of per- 
sonal estate. ‘There was no motive to alter the law as to wills 
of land; as it was already enacted, that they should be attested 
by two witnesses, not interested in the land atthe time of at- 
testing. The sole object of the act of 1840, was to estab- 
lish the same guards in relation to the personal estate, against 
fraud and perjury in fabricating and sustaining wills. The 
construction of the Act must be to require two witnesses at 
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terested_in the personal estate bequeathed in it. ‘That must Tucker 
be the meaning ; otherwise, the act will be nugatory in the 
very case and only case mentioned in it; which is, that of a 
will disposing of personal estate only. For the Act does not 
provide for the case of a will disposing of both real and per- 
sonal estate, and add any ceremony to be observed in the exe- 
cution of such a will ; but it speaks of a will of personalty as 
distinct from one of land, and recognises them as instruments 
relating to different subjects. But it applies to wills of per- 
sonalty the same provisions as to their formalities, that were 
before required for wills of land. ‘Therefore, there must be 
two witnesses to it; and the only question is, what are to be 
their qualifications? Certainly, the legislature did not mean, 
that if a will disposed of nothing but personalty, it should be 
good without any witness; for that would be against the very 
words of the act. In such a case then, it means that the wit- 
nesses should be persons taking nothing by the instrument ; 
that is, no part of the personal estate, which is the sole subject 
of the instrument. If so, it follows, when the instrument pur- 
ports to dispose of both real and personal estates, it must be 
attested as to each, in the several manners required to make a 
good will of the two kinds of estates separately. There is 
nothing in the ar to shew, that the legislature meant that a 
will should be good, as a will of personalty, merely because it 
was good as a will of realty, more than that it should be good 
as a will of land, merely because it was good as a will of per- 
sonalty. In fine, the law treats the two kinds of estates as 
different subjects, and often going to different persons. It does 
not deem the one fund or the other the more worthy, so as to 
make a will that is good as to one fund, good as to the other ; 
nor is there any thing to raise a presumption that the legisla. 
ture meant that a will disposing of the two kinds of estates 
should operate as a whole, or notat all. For, as we have al- 
ready said, the case ofa will of both kinds of estates is not 
within the purview of the act, but it simply prescribes a new 
method of attesting a will of personalty. Here the jury have 
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their province. Robinson v. Kea, 4 Dev. 301. So that the 
only question is, as to the sufficiency of the paper, in respect 
of its formal execution as a will of each kind of estate. [If the 
legislature had intended that a will of real estate, attested by 
witnesses not interested in the devise, should not be good as 
a devise, ifit should not also be good as to the bequests of per- 
sonalty contained in it, or vice versa, the language would have 
been simply, “that no will should be good to pass any estate, 
unless it be subscribed by two witnesses, neither of which 
should be interested in any gift in the same contained.” But 
as the act of 1784 only requires that witnesses to a will of land 
should not be interested in the land, we can add nothing to the 
qualification of the witnesses to sucha will. And as the act of 
1840, as it must be understood, requires two witnesses to a 
will of personal estate not interested in the bequests thereof, 
we can take nothing from their qualification. If, indeed, we 
could see a reason, why the legislature should have intended 
that the gifts of land or its proceeds, to this persons widow 
and grandchildren should not take effect, because the parents 
of those grandchildren (to whom the testator did not think it 
safe to give any thing) are able to defeat the gifts of personal- 
ty to the same persons for the want of a mere formality re- 
quired by the law in the execution of the paper, as a will of 
personalty, while it has every formality required for it as a 
will of land, we should most willingly declare it not good 
for one purpose, because not good for all. So, we should most 
gladly, under the verdict; support it as a will of personalty, if 
we were at liberty to do so, merely because it is good as to the 
land. But we cannot do so, because that is not the act of 
1840, which requires it, as a will of personalty, to be attested 
by persons not interested in the personalty. It isto be regret- 
ted, indeed, that the legislature has not adopted the policy of 
the act of George II, and destroyed the interest of the subscri- 
bing witnesses by making void all gifts in the will to them ; 
and the want of such a provision is severely felt in this case, 
as it defeats the most beneficent provisions for the families of 
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the very persons who contest this will. But we cannot act on Dec. 184¢. 
such considerations, but must administer the law as it is; and~ —— 
as that requires an attestation of a will of personalty by two 
persons, not interested in it at their attestation, this is not a good 
will of that kind. The witness, Preston, was interested, be- 
cause the act of 1799 gives an executor a legal right, over and 
above his charges and disbursements, to commissions on the 
personal estate. 
Therefore, upon the verdict, the court should have pronoun- 
ced for this as a sufficient will of the real estate, and against it 
as a will of personal estate; and, consequently, the judgment 
must be reversed and the case remanded with instructions so 
to pronounce, and to certify the same to the County Court, in 
order that the will and probate may be thete recorded and 
other proceedings had according to latv. 


Per Curiam, Ordered accordingly. 


JANE M. BUIE 0s. JOHN B. KELLY. 


Where a daughter placed in the hands of her father $550, and also an order 
from her uncle for $122, whith the father owed, for the purpose of enabling 
the father to purchase for her a negro woman at public sale—and the father 
purchased for her and in her name, and took a bill of sale in his own name, 
taking possession of the negro and giving his bond, atcording to the terms 
of the sale for the purchase mohey—but immediately afterwards conveyed 
the negro to his daughter, held that this conveyance could not be considered 
fraudulent against the father’s creditors. 

The father would at least have been compefied by a Court of Equity, under 
those circumstances, to make thé conveyahce to the daughter. 

But in fact, a conveyance from the father was unnecessary, as by the sale and 
delivery, the father purchasing for and ih the name of his daughter, an ab- 
solute legal title immediately passed to the latter. 


Appeal from the Siiperior Court of Law of Moore Coun- 
ty, at the Spring Term, 1844; his Honor Judge Nasu presiding, 
21 
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two children, which the defendant claimed under a purchase 
made by him at the price of $102, at a sale made by the sher- 
iff of Moore, in December, 1840, on a fieri facias against 
Malcom Buie, the father of the plaintiff. The plea is non 
detinet. 

The plaintiff claimed the slaves under a bill of sale for the 
woman and one of the children, then born, made to her by 
her father, bearing date the 9th day of June, 1838. The de- 
fendant contended on the trial, that the conveyance was frau- 
dulent against the creditors of Malcom Buie, who was large- 
ly indebted at the time he made it, and, indeed, was admitted 
to have been then insolvent. 

To establish the fairness of the transaction, the plaintiff re- 
leased her father from the warranty in his bill of sale, and 
called him as a witness. He stated, that he administered on 
the estate of a deceased relation, of whom he and his brother, 
Dr. Buie, were the next of kin, and that in that manner he be- 
came indebted to his brother in a sum exceeding the whole 
value of the negroes in controversy ; that the negro woman 
and her eldest child belonged to the estate of his deceased 
mother-in-law, and were sold for distribution among the next 
of kin, and that his share of that estate also exceeded the val- 
ue of the negroes in controversy. — 

He further stated, that his daughter, the plaintiff, desirous 
to purchase the woman and child, requested him as her agent 
and on her behalf, to bid for her and make the purchase at the 
sale, and at the same time placed in his hands the sum of 550 
dollars, to pay for the negroes, if he should purchase them for 
her, and also procured an order from Dr. Buie to the witness, 
in case he should have to give more for the negroes than 
$550, to apply, in discharge of the excess, as much as might 
be sufficient, of the money the witness then owed Dr. Buie, 
as before mentioned. He then stated, that he attended the sale 
with his daughter, and in her presence made known publicly, 
that he was bidding for her, and accordingly purchased the 
negro as the agent, and in the name of his daughter, at the 
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price of $672; that he did not actually pay the same, because Dec. 1844. 
he was entitled to a dividend of the estate to a greater amount, ,.;. 


v 
Kelly. 


and therefore he gave his own bond to the administrator for 
the price, and then used the money he had received from the 
plaintiff; that he did not pay his bond when it fell due, but 
that he filed a bill foran account and for his distributive share, 
and therein obtained an injunction against the bond. He fur- 
ther stated, that he did not then take a conveyance for the ne- 
groes, but that, some time afterwards, and on the 7th of June, 
1838, he did apply for one and the admistrator offered him 
one in his own name, which on that account he objected to 
receiving, as he had made the purchase for the plaintiff, and 
in hername. But being told that a return of the sale had 
been made in his name, and that it would cause some incon- 
venience to alter it, and that it would answer as well for him 
to make a deed to his daughter, he finally accepted the con- 
veyance to himself; but that he returned home two days af- 
terwards, and immediately executed and delivered to the plain- 
tiff the bill of sale to her, dated the 9th of June, 1838, and 
registered in May, 1839. 

Upon his cross-examination, this witness was asked, whether, 
at the sale under the execution, in reply to a question by one 
C. Dowd, he had not stated, that he executed the deed to the 
plaintiff after the teste of the execution under which the ne- 
groes were sold, and he replied in the negative. 

The defendant then shewed a suit commenced in Novem- 
ber, 1837, against Malcom Buie, as the surety of one McIntosh 
in a bond, in which judgment was obtained in February, 
1839, for upwards of $9000; and that execution issued there- 
for, and was regularly kept up, until the sale at which the de- 
fendant hought in December, 1840. 

The defendant then called a witness, who testified, that, at 
the sale, C. Dowd asked M. Buie when his deed to the plain- 
tiff was executed, and Buie replied, that it was either after the 
writ was issued, or after the suit was instituted, or after the 
teste of the execution ; but which was the particular expres- 
sion, the witness was unable to say, though he was inclined 
to think it was the last. 
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Dec. 1844. ‘The defendant then offered to prove, that a gentleman of 

~ the bar, who is since dead, but was present and heard Buie’s 
reply to Dowd, said, “then I will bid,” and immediately bid 
the sum of $50 for the negroes. But the plaintiff objected to 
the evidence asirrelevant, andthe Court rejected it. 

The defendant called other witnesses to contradict and dis- 
credit Malcom Buie; and the plaintiff supported his evidence 
by the concurring testimony of the person who made the sale 
of the negroes, at which he purchased for his daughter, and 
of the witness to the bill of sale from him to the plaintiff. Al- 
so, the defendant’s witnesses, and several others called by the 
plaintiff, united in stating that Malcom Buie’s character was 
good as an honest man and a credible witness. 

The defendant’s objection to the plaintiff ‘s title, on the score 
of fraud, was presented in a number of forms, not easily to be 
distinguished from each other, but which it is unnecessary to 
notice, as in this Court the defendant’s counsel insisted on on- 
ly asingle position: ‘The defendant at the trial moved the 
Court to instruct the jury, that, supposing the testimony of 
Malcom Buie to be true, and that he had the money as stated 
by him, to purchase the negroes for the plaintiff, and, with the 
money in his hands, made the purchase as the agent of the 
plaintiff, yet, as he did not pay that money for them, but gave 
his own bond for the price, and took a deed in his own name, 
he was merely a debtor to the plaintiff for the money, and the 
slaves become his property, and his subsequent conveyance to 
the plaintiff was fraudulent and void as against the judgment 
creditor. 

The Court refused the instruction, and directed the jury, 
that if Malcom Buie was the plaintiff’s agent to make the pur- 
chase, and the money put into his hands for the purpose was 
her money, and Dr. Buie had in M. Buie’s hands money suf- 
ficient to cover the balance of the price, and had ordered M. 
Buie to apply it to that purpose, and the latter had agreed to 
do so, and in fact made the purchase for the plaintiff, the plain- 

- tiff was to be considered a purchaser for a valuable considera- 
tion, and the deed to her was not fraudulent, notwithstanding 


Vv 
Kelly. 
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Malcom Buie did not pay the said moneys for the negroes, but Dec. 1844. 

gave his bond for the price. Buie 
The jury under this instruction having found a verdict for _v 

the plaintiff, and judgment being rendered accordingly, the ay 

defendant appealed. 


Strange and Mendenhall for the plaintiff. 
Winston for the defendant. 


Rurrin, C.J. It has been insisted here, that the instruc- 
tion was erroneous, at least, in this respect : that as to the ex- 
cess of the price above the sym of $550, which the plaintiff 
put at the time into her father’s hands, viz: $122, the convey- 
ance was voluntary fromthe father to the daughter, and, there- 
fore, void; and, being void in part, is, under the statute, void 
altogether. But we think the position entirely untenable in 
reference to this case. 'Thesum of $122 spoken of was as 
much in the father’s hands, for the purposes of the plaintiff, as 
that of $550. It was not exactly in the same form, indeed ; 
but it was the same in substance. The larger sum the plain- 
tiff then delivered in cash ; the smaller the father before had 
in his hands, as the money of Dr. Buie, which he transferred, 
as far as it might be needed, to the plaintiff. As soon as the 
purchase was made, therefore, and Malcom Buie had settled 
for the price by giving his bond for it, he thereby paid to the 
plaintiff her advance of $550, and to Dr. Buie the other sum 
of $122, and the plaintiff became debtor to Dr. Buie therefore, 
instead of Malcom Buie. It was not material, that the very 
identical money, furnished by the plaintiff, should be used in 
paying the price. It was only requisite that the father should 
not give the negro to his daughter, or, it may be, any part of 
her; and, therefore, it is sufficient, if she furnished to the fa- 
ther a fund to pay the price in full, though he may have kept 
that fund to himself and applied other means,to an equal 
amount, ofhis own. He was nothing out of pocket, and, 
therefore, his creditors had no ground to complain that his 
property had been covenously conveyed for an inadequate 
consideration. In thus speaking, it is supposed that the ne- 
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Dec. 1844. groes once belonged to Malcom Buie, and that the plaintiff 
Bue derived her title from or through him. Admitting that to be 


Buie 


Vv 
Kelly. 


89, it is plain that he was bound in conscience to convey un- 
der these circumstances to the daughter, and that a Court of 
equity would have compelled him to do so; and therefore it 
could not be fraudulent in him to do it of his own accord. 
But the truth is, that the plaintiff did not derive title from her 
father, and the case was unnecessarily embarrassed by being 
so considered. Assuming the testimony of the father to be 
true—and the instruction prayed for so assumes—the title 
never was in the father. For the purchase was made by him 
as the agent of his daughter and in her name, and as soon as 
the purchase money was paid to the vendor (and to that pur- 
pose the bond for it was the same as payment) the right of 
property was jn the plaintiff, and the title became complete by 


the possession received by the daughter, Woods v. Fuller, 


, decided at this term. When the vendor after- 
wards made a bill of sale to Malcom Buie, he did what he had 
no authority to do; for the title was not in him then to con- 
yey, but had by the sale and delivery before vested in the 
plaintiff. ‘There was therefore no ground whatever on which 
the creditors of Malcom Buie could treat these slaves as his 
property. ‘They never had been his. 

For this last reason, also, the evidence that was rejected was 
totally immaterial. The object was to show, that the deed 
from her father to the plaintiff was in fact executed after the 
teste of the execution. If that was so, it would make no differ- 
ence ; since the plaintiff had title by the original purchase, 
made before June, 1838, and long before the judgment against 
the father. But, even supposing that the deed from the father 
to the plaintiff constituted her title, the evidence was properly 
ruled out. The remark of the deceased bidder carried the 
evidence no farther than the testimony of the witness, who 
said he was uncertain, whether the declaration of M. Buie was, 
that he conveyed after the original writ issued, or after the 
teste of the execution. The declaration, simply, of the by- 
stander, “then 1 will bid,” does not tend to establish, that 
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the declaration of Buie was the one or the other ; as he might Dec. 1844. 
have thought a conveyance after the suit brought evidenceof~ 
fraud. Indeed, that is most probable ; for as a member of the 
profession, he must have known, that, if the conveyance was 
posterior to the execution, the slave was undoubtedly liable on 

the execution, and he would have offered more than $50, for 

three slaves. ‘The declaration in truth proved nothing. 


Per Curiam, Judgment affirmed. 


WILLIAM R. CLARK vs. JAMES QUINN. 


An attachment before a justice of the peace, not made on its face returnable 
within thirty days from the issuing thereof, is void, by the express provisions 
of our act of Assembly concerning attachments. 

So, attachments from a justice, like other original process, not made returna- 
ble on a certain day, are void. 

The case of Washington v. Sawnders, 2 Dev. Rep. 343, cited and approved. 


Appeal from the Superior Court of Law of Lincoln Coun- 
ty, at the Fall Term, 1844, his Honor Judge Man y presi- 
ding. 

This was an action of trover, to recover damages for the 
conversion of a stage coach, harness, and eight horses, which 
the plaintiff claimed a property in, by virtue of ievies, which 
he had made as a constable of the county of Lincoln, under 
six several attachments, issued at the instance of six several 
creditors of one Trice, an absconding debtor; each attach- 
ment was for the recovery of a sum of money within the ju- 
risdiction of a justice of the peace. After the levies were made 
by the plaintiff, under the said attachments, and the property 
taken into his possession, there came to the hands of the de- 
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Dec. 1844. fendant (who was sheriff of Lincoln.) a fiert facias, issued 


Clark 
v 
Quinn. 


from Buncombe County Court, in favor of one James Patton, 
against the said Trice. And the defendant, by virtue of this 
execution, levied on the aforesaid property, which then was 
in the hands of the plaintiff, took it away and converted it to 
the payment of the said execution. Neither of the six attach- 
ments that were in the hands of the plaintiff, was made re- 
turnable at any certain day within thirty days from the teste 
of the same, nor within thirty days from the issuing of the 
same. The court was of the opinion that the attachments 
were void, and that the levies made under them by the plain- 
tiff, on the property in controversy, vested no title in him. 
The plaintiff then suffered a non-suit, and appealed. 


Guion for the plaintiff. 
Boyden and H. W. Miller for the defendant. 


Dante, J. Weconcur with his Honor in opinion; all 
and each of the said six attachments, under which the plain- 
tiff claimed title to the property in dispute, were void. Neither 
of the attachments was returnable at any particular day, nor 
within thirty days after the issuing of them, nor were they, or 
either of them, returnable within thirty days from their ¢es¢e. 
The act of Assembly requires that such attachment, returnable 
before Justices of the Peace, should be made returnable before 
the Justice issuing it, or some other Justice, on, or before thir- 
ty days from the date thereof, to be proceeded in, &c. Rev. 
St. ch. 6,s. 13,17. In the case of Washington v. Saunders 
(2 Dev. Rep. 343) this court decided, that original process, 
(which these attachments are) without any certain day men- 
tioned in it, to which it is returnable, is void ; Ibid, 346. The 
plaintiff, therefore, had no right or title to the property as 
against Trice. ‘The property of Trice, thus being in the pos- 
session of the plaintiff, was nevertheless subject to Patton’s ex- 
ecution. 


Perr CurraM, Judgment affirmed. 
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ALPHEUS WALL vs. JOSEPH HOSKINS. 


To charge a man with having stolen bank notes in South Carolina, is not ac- 1)... ya44. 


tionable in this State, unless it be shewn by proof, that, by the lawsofSouth _ 
Carolina, such stealing is subject to an infamous punishment. 

No such presumption can be made by the court, as by the common law the 
stealing of bank notes was not indictable, nor was it indictable in this State 
until the passage of a statute in 1811. , 

The cases of Brady v. Wilson, 4 Hawks. 93. Skinner v. White, 1 Dev. & 
Bat. 491, and Shipp v. McCraw, 3 Murp. 466, cited and approved. 


Appeal from the Superior Court of Law of Randolph Coun- 
ty, at the Fall Term, 1844, his Honor Judge BatTLe presi- 


ding. 

This was an action for words spoken, charging the plaintiff 
with taking—inuendo, stealing—some bank notes from the 
defendant at a place in the State of South Carolina. Plea— 
not guilty. On the trial, the speaking of the words both in 
South Carolina and this State, was proved; and the counse] 


for the plaintiff contended, that they were actionable of them- 
selves in the courts of this State. But the court held, that the 
action could not be sustained, unless the plaintiff proved, that 
by the law of South Carolina stealing bank-notes was a crime, 
which subjected an offender to infamous punishment. Under 
that instruction the jury found for the defendant, and from 
the judgment the plaintiff appealed. 


Badger and Mendenhall for the plaintiff. 

J. T. Morehead for the defendant. The case of Shipp v. 
McCraw, 3 Murp. 466, cited by the plaintiff isan authority to 
sustain the charge of the Judge: In that case it was proven, 
that by the laws of Virginia, bank notes were the subjects of 
felony. In this case no such proof was offered as to the law 
of South Carolina, and the court could not judicially notice 
the law without proof. It is said that the gravamen, in an 
action of slander, is social degradation. That is true; but 
here arises the inquiry, what words impute social degradation ? 

22 
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Dec. 1844. In Onslow v. Horne, 3 Wil. 186, the court lays down the rule : 





Wall 
Vv 
Hoskins, 


“ The words must contain an express imputation of some crime 
liable to punishment, some capital offence, or other infamous 
crime or misdemeanor.” In Halt v. Scholefield, 6'T. R. 691, 
the court approve of the decision in Onslow v. Horne, and 
follow it. 

Bank notes are not the subject of larceny at the common 
law, and were not so in this State until the passage of the act 
in 1811 ; Rev. Stat. chap. 34, section 23. Hence, prior to the 
act of 1811, to charge one with stealing a bank note in this 
State was not actionable, because, if true, the charge did not 
impute an offence liable to punishment. To charge one with 
the commission of a felony, in taking a thing not the subject 
of felony, is not actionable; Jones v. Idol, 2 Dev. 162. Skin- 
ner V. White, 1 Dev. & Bat. 471. 

In a legal point of view, there can be no social degradation 
without liability to infamous pnnishment, which led to the 
passage of the act of 1808, to protect the character of females. 
Rev. Stat. chap. 110. ‘ And it is not now actionable to charge 
a man with being the father of his daughter or sister’s child ; 
because, if true, the offence would not subject him to infa- 
mous punishment, yet, in society, he would be more degraded, 
than he who commits the highest felony. 


Rurrin, C.J. The court is of opinion, that the judgment 
should be affirmed. Every imputation, derogatory to the cha- 
racter of another, is not actionable. Arule as loose as that 
could not be tolerated. It would be the fruitful source of friv- 
olous litigation, and supply a notable example of the uacer- 
tainty of the law, or, rather, of the results of law-suits. It is 
indispensable that a rule, having more precision, should be 
laid down; by which the rights and liabilities of persons may 
be learned with some reasonable certainty. And it is highly 
proper that a rule, once adopted, should be observed, that as 
much uniformity as possible may be attained in the adminis- 
tration of the law. We think the principle has been expressed 
by the court with sufficient precision to be easily understood ; 
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and that as expressed, it is conformable alike to authority and Dee. 1844 
reason. Following Lorp Hott in Ogden v. Turner, Salk. yy 





696; the court said in Brady v. Wilson, 4 Hawks. 93, “that 


although the acts charged upon a person, might be such as = 


flow from a wicked and depraved heart, and involve great guilt 
in foro conscientiae, yet if the words did not impute to hima 
felony or other crime, the temporal punishment of which is le- 
gally infamous, the action of slander could not be supported 
atcommon law.” In Skinner v. White, 1 Dev. & Batt. 471, 
the cases in England and this county, are reviewed, and the 
rule, “that the words, if true, must subject the party to an infa- 
mous punishment,” is declared to be the settled law of this 
State: the punishment to be such as involves social degrada- 
tion by occasioning the loss of the libera ler. That rule is 
fatal to the plaintiff’s case. Unless the stealing of bank-notes 
be acrime in South Carolina, and an infamous crime, the 
words impute to the plaintiff no act required by the rule; and 
upon that point, the law of that State is the subject of proof to 
us here. It was, indeed, said at the bar, that it was an act of 
such turpitude, so pernicious to individuals, and to the com- 
mitting of which, if not punishable, there is such strong temp- 
tation, that the court should presume, that, like murder, it is 
punishable in every civilized nation of this age, and especially 
in each of the States of the Union, in which so much of that, 
which circulates for money, is bank paper, as imperatively to 
call for this kind of protection. But we cannot venture on 
such a presumption. In Shipp v. McCraw, 3 Murp. 466, the 
law of Virginia was given in evidence. It is not a case for 
presumption ; or, ifit be, it is for a contrary presumption. For 
we know, that by the common law of England, stealing bank- 
notes was not indictable. In this State it was first made an 
offence in 1811—the same year, that stealing growing corn 
and some other crops was created a felony. If taking bank- 
notes be a larceny in South Carolina, it must be by statute 
and of that the courts here can take no notice without proof, 


Per Curiam, Judgment affirmed. 
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STATE ts. JAMES PATTON. 


Dec. 1844. On the trial of an issue of bastardy, the examination of the woman being made 


by act uf assembly prima facie evidence, the defendant can only introduce 
evidence to shew that he is not guilly. He cannot attack the credibility of 
the woman. 


. Nor can he even shew, on the trial, that she was an incompetent witness at the 


time of her examination before the magistrates, as that she was a colored 
woman, or had previously been convicted of some infameus offence, which 
disqualified her from taking an oath. 

If he wishes to avail himself of such defence, he must do soon a motion to 
quash the order of filiation, as being founded on incompetent evidence. 

Ifthe woman, after her examination, becomes incompetent, this subsequent 
disability will have no other effect than to exclude her from being a witness 
before the jury. 


Appeal from the Superior Court of Law of Orange Coun- 
ty at the Fall Term, 1844, his Honor Judge Pearson pre- 
siding. 

This was a proceeding under the act relating to bastardy. 
The woman, Nancy Wicks, had been regularly examined on 
oath before two justices of the peace, and charged the defen- 
dant with being the father of her bastard child then lately born. 
On the return of this examination to the County Court, an is- 
sue was made up, on the application of the defendant, to try 
whether he was or was not the father of the child. Froim the 
verdict given on that issue in the County Court, an appeal 
was taken to the Superior Court. On the trial in the Superi- 
or Court, the Solicitor for the State offered in evidence the ex- 
amination of the woman before the justices, and rested his 


case. 
The defendant then introduced two witnesses to impeach 


the character of the mother, and, among other things, to shew 
that her oath was not true, they deposed to her having signed 
a paper writing, denying that the defendant was the father of 
her child. 

The Solicitor for the State then introduced the mother as a 
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witness. She swore, that the defendant was the father of her Dec. 1844. 


child—admitted that she had signed the paper writing depos- 
ed to and exhibited by the other witnesses—but swore that 
she was induced to sign, though knowing its contents to be 
untrue, through the threats of the defendant, as communicated 
to her by one of the last mentioned witnesses. ‘These witness- 
es being again introduced, swore that no threats were used, 
but that she signed the paper freely and of her own accord. 

Other testimony was offered on both sides, which it is un- 
necessary to recapitulate. 

The defendant’s counsel contended, that, although by theact 
of 1814 the woman’s oath was prima facie evidence, yet if from 
her contradictory statements, her admission in writing, her gene- 
ral character and the other circumstances, the jury were not sa- 
tisfied that the defendant was the father, they should find averdict 
for him. 2dly, that if the jury were satisfied that the woman had 
wilfully and corruptly sworn falsely on the trial in any particu- 
lar, the rule of falsusin uno falsus in omnibus would apply, 
and have the effect of so far invalidating and avoiding the ef- 
fect of her examination before the magistrates, as to entitle the 
defendant to a verdict. 

The court charged that before the act of 1814,the oath of 
the woman was conclusive evidence as to the paternity of the 
child—that by that act, the legislature so far altered the law 
asto allow an issue to be made up, but provided that on the 
trial of the issue, the examination, although not conclusive, 
should be prima facie evidence of the fact. The effect of 
this act is not to submit the issue as an open question of fact, 
and require the State to satisfy the jury, that the defendant is 
the father, but to put the onus on the defendant and allow him 
to satisfy the jury, that he is not the father—as, for instance, 
if he can shew that the child is black, or that he was in asitu- 
ation to have no access, as by being out of the country, when 
the child by the course of nature was begotten, or that he is 
impotent, or if he can shew in any other way that he is not 
the father. So that, if the evidence satisfy the jury in this 
case, that he is the father; or if the evidence leaves it uncer- 


_ 
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Dec. 1844. tain whether he is or is not so, the State would be entitled to a 
verdict. And in determining the fact, the jury should weigh 


the facts of her character, her admission,that he was not the 
father, the defendant’s being a young man not long married, 
and the other matters to which their attention had been called 
by the counsel on both sides, and the evidence offered. As to 
the second point, the court charged in substance that although 
the woman might have committed purjury on the trial, that 
only went to her credit, but did not avoid the effect given to 
her examination by the statute—that indeed if she were incom- 
petent at the time of her examination, as by being a colored 
woman, or by having been disqualified from taking an oath by 
aconviction for an infamous offence, then the examination 
could not be read. ‘The court further remarked that even sup- 
posing her credibility on the trial to have been weakened or 
destroyed, that did not shew that he was not the father, but 
might aid in connection with other circumstances. 

The jury under this charge of the court, found a verdict for 
the State—and the usual order for a procedendo to the County 
Court having been made, the defendant appealed to the Su- 
preme Court. 


Attorney General and McRae for the State. 

Venable for the defendant. The Judge below erred in his 
construction of the statute, authorizing the issue to be made 
up in cases of bastardy. He so construes it, as to place the 
proof of an absolute negative on the defendant in the issue, 
thereby making that, which the statute declares to be only 
prima facie evidence, conclusive against the party, unless so 
far obviated as to leave not the shadow of a doubt. The pro- 
per construction of the act would seem to be, that this issue 
should be tried like all others, and subject to the rules of evi. 
dence in all other issues ; only that the State has the advantage 
of the examination of the woman, as a case made out, until 
rebutted as any other evidence may be. The judge erred in 
charging the jury that the rule falsus in uno falsus in omni- 
bus did not apply to the witness in this case; and, that al- 
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though her character was successfully assailed, yet that did Dec. 1844. 
not prove that the defendant was not the father of the child; ,.. 
and although they had great doubt, yet the State was entitled 
to a verdict. The case of the State v. Jim, 1 Dev.,isrelied 
on to fix the rule, that if the jury believed that the witness 
swore falsely and corruptly as to any material fact, her testi- 
mony should be disregarded. 





Vv 
Patton. 





Nasu, J. As we understand the charge of the presiding 
Judge, we entirely agree with him. The defendant had been 
charged on oath by Nancy Wicks, a single woman, before 
two magistrates, with being the father of her bastard child. 
When the papers were returned to the County Court, the de- 
fendant demanded an issue to be made up, as by the act of as- 
sembly he was entitled to do. Upon the trial, the examination 
of Nancy Wicks was read to the jury: ‘The defendant, in or- 
der to shew he was not guilty of the charge, gave in evidence 
a paper writing, drawn up by one Faucett, and witnessed by 
one Crawford, in which Nancy Wicks acknowledged that the 
defendant was not the father of the child. Both Faucett and 
Crawford swore that the paper writing was read over to the 
woman by each of them, Lefore she signed it; and Faucett 
swore no threats were used to induce Nancy Wicks to execute 
it. She was then examined on behalf of the State, and admit- 
ted that she had signed the paper, and that it had been read 
over to her by Faucett, before she did so, but not by Crawford, 
who did not have the paper in his hand; and said she had 
signed it through terror of the threats of the defendant, as told 
her by Faucett. In behalf of the defendant, it has been urged 
here before us, that, notwithstanding the act of 1814, if, from 
the general character of Nancy Wicks, and it is shewn not to 
be good, and the contradictions to her testimony on the trial, 
the jury were not satisfied the defendant was the father of her 
child, he was entitled to an acquittal—and, 2dly, that if the 
jury were satisfied that Nancy Wicks had sworn corruptly 
false on her examination before them, they were bound to ac- 
quit the defendant, upon the principle of falsus in uno falsus 
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Dec. 1844.in omnibus—and that the court ought so to have instructed 
a... the jury. Wedo not accede to either proposition. By the 





act of 1741, when a man was charged on oath by a woman, as 
directed therein, with being the father of her bastard child, and 
the County Court had made the necessary orders, the defend- 
ant was absolutely bound to maintain the child, and no mode 
was provided, whereby he might escape the odium, or avoid 
the burthen. The oath of the woman was made plenary 
proof. Any and every man, under the construction given to 
the act, was absolutely at the mercy of the most abandoned 
portion of the community. To avoid this manifest evil, the 
act of 1814 gives the putative father the right, upon the return 
of the proceedings to the County Court, to demand that an is- 
sue shall be made up, to try whether he be the father of such 
child; and the act provides that, upon such trial, the examina- 
tion of the woman, taken on oath before the magistrates, shall 
be prima facie evidence against the person so accused. The 
object of that act was to give to the party accused an opportu- 
nity to shew he was not the father—not to shift the burthen 
of proof. The error on the part of the defendant consists, 
in not properly distinguishing between presumptive evidence, 
properly so called, and prima facie evidence. ‘The former is 
defined to be that, which does not directly prove, the contro- 
verted fact itself, but how it is to be inferred from circumstan- 
ces, which usually or necessarily attend such fact. If the cir- 
cumstances are such,as may afford a fair and reasonable 
presumption of the fact to be tried, they are to be received and 
left to the consideration of the jury, to whom it belongs to de- 
termine upon their precise force and effect, and whether they 
are sufficiently satisfactory and convincing to warrant them to 
find the fact in issue. It is,in truth, an act of reasoning on 
their part, 1 Phil. Ev. 155, 156, and the jury are not only at 
liberty, but it is their duty, to weigh the circumstances, and to 
determine how they stand, in connection with the fact to be 
established. Prima facie evidence differs in this—it is such 
evidence, as, in judgment of law, is sufficient to establish the 
fact in controversy; and, if not rebutted, remains sufficient for 
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the purpose. The jury are bound so to consider it, and in the Dec. 1644. 





absence of controlling evidence, it becomes conclusive of the“... 


fact. Kelly v. Jackson, 6 Peters Rep. 632. Carver v. Jack- 
son, 4 Peters Rep. 1. The act of 1814 makes the examination 
of the female, taken as the act directs, prima facie evidence of 
the fact in controversy, to wit, the paternity of the child—not 
only such evidence as the jury are at liberty to obey, but which 
they are bound to obey, as a part of the law of the case before 
them. Such, also, is the law with respect to the trading with 
slaves. Ifa slave is permitted toremain in a store, after night, 
for fifteen minutes with the door shut, or shall be seen after 
night to carry any thing into a store for sale and not bring it 
out, it shall be presumptive evidence of an illicit trading. Rev. 
Stat. ch. 34,s.78. Here the law has said, these facts, when 
proven, shall be sufficient of themselves, to shew a violation 
of the law, when unexplained. In each case; the labor of 
shewing innocence devolves upon the accused; nor does this 
violate the principle, that every man is to be considered inno- 
cent of a criminal charge, until the State has shewn his guilt. 
The law has a right to prescribe what shall be sufficient to 
put the accused on his defence. In the case how before us, 
the severity of the act of 1741 is mitigated by that of 1814. 
The legislature has said the affidavit of the woman shall rot, 
as formerly, be conclusive; the individual may, if he car, 
shew that he is not guilty ; but evidence less than this shail 
not prevail to set aside her oath. If, therefore, only doubt is 
excited by the evidence for the defence, the evidence of the 
affidavit must prevail. The defendant has not done what he 
undertook to do, that is, shewn that he is not guilty. The act 
of 1814, did not intend so far to alter the provisions of that 
of 1741, as to shift the labor from the defendant to the State. 
This view is strongly confirmed by that portion of the act, 
which compels the defendant to pay the costs of the trial of 
the issue, whether he is successful or not. {t cannot, there- 
fore, be sufficient for the defendant to shew, that at the time 
the accusation was made, or at the time of the trial, the wo- 
man was of bad character. The law makers knew, the in- 
23 
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Dec. 1844. stances would be few, if any, in which that would not be the 
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case. 

Nor do we see that the second objection can avail the de- 
fendant. We understand his Honor as instructing the jury, 
that, if they were satisfied Nancy Hicks, upon her examina- 
tion before them, had sworn corruptly false, it would in this 
case go only to her credibility, and, if she were set aside, it 
would not, of itself, invalidate the examination taken before 
the magistrate. The question would still remain for them to 
answer—has the defendant shewn to their satisfaction he was 
not the father of the child? That was the issue he had un- 
dertaken to establish. In this opinion we concur. If, at the - 
time she made her affidavit, she was an incompetent witness 
against the defendant, as if she was a colored person, or had, 
before then been convicted of perjury, the defendant might 
have the order of filiation quashed, as being founded on in- 
competent evidence. But upon an issue that question cannot 
arise, and the examination would be evidence by force of the 
act. But if, at the time she was examined before the magis- 
trates, she was competent, a subsequent disability, as by a con- 
viction of perjury, would have no other effect than to exclude 
her from being a witness before the jury. The examination 
before the magistrates would still remain, and be legal evi- 
dence of the alleged charge. 

His Honor winds up his charge, by again succinctly bring- 
ing before the jury the issue they had totry. After enumer- 
ating the several modes, by which the defendant could shew 
positively his innocence, he observes, that, if, in any other 
way, he had shewn he was not the father of the child, they 
ought to find the issue for him; but, if, from the evidence 
they were satisfied he was the father, or if the evidence pro- 
duced by him left the question in doubt, they were bound to 
find the issue against him. We think the charge placed the 
question fairly and fully before the jury. 


Per Curiam, Judgment affirmed. 

















OF NORTH CAROLINA. 


BYRD MOORE ts. LITTLETON A. GWYNN. 


187 


What is the law of another State, (not contained in a statute) is, like the law Dec. 1844. 


of foreign countries, a matter of fact to be tried by the jury, and cannot be 
determined by the court. 

Where a case arises under a statute of a sister State, the statute being proper- 
ly authenticated under the act of Congress, or proved under our act of As- 
sembly, it is the province of the court to decide both upon the existence of 
the statute and its proper construction. 

So, where the plea of nud tiel record is pleaded to a judgment or other proceed- 
ing in a court of record in another State, from necessity the court, to whom 
it is exhibited, decides not only upon the legal existence of the supposed re- 
cord, but upon its effect. 

The cases of Knight v. Wall, 2 Dev. & Bat. 129. State v. Jackson, 2 Dev. 563, 


and Carter vy. Wilson, 1 Dev, & Bat. 364, cited and approved. 


Appeal from the Superior Court of Law of Caswell Coun- 
ty, at the Fall Term, 1844, his Honor Judge Pearson presi- 
ding. 

This case was before this court at the last Term, 4 Ired. 
275, upon a motion for a new trial, because the judge then 
presiding had improperly rejected the testimony of Mrs. 
Gwynn, the widow of the deceased. She had been introdu- 
ced to testify as to conversations between herself and her fa- 
ther, the present plaintiff, relative to the negroes, before they 
were sent to her husband. No objections were made either 
here or in the Superior Court, as to the propriety of the charge 
given to the jury, and the attention of this court was confined 
to the rejected testimony. In the opinion expressed as to that 
point, this court believed there was error. A new trial was 
directed, and the case is now sent up upon exceptions to the 
charge delivered on the last trial. The action is detinue, and 
brought to recover several slaves. The defence, that on the 
marriage of defendant’s intestate with the daughter of the 
plaintiff, he had given to the defendant the negroes in ques- 
tion ; that this took place in the State of Virginia, where the 
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Dec. 1844. parties then all lived, and that the defendant had been five 
~ years in the possession of the slaves, one year in Virginia, and 
the remainder of the time in this State. There was no proof 
of any express gift; but it was shown, that shortly after the 
marriage, the negroes were sent by the plaintiff to the intes- 
tate, and remained in his possession to the time of his death. 
No more of the fucts of the case are stated than are necessary 
to bring into view the relevancy of the instructions given, 
and which are complained of. The charge of the judge sta- 
ted, “ that as this matter had taken place in Virginia, it was to 
be decided by the laws of that State. It was admitted, that a 
parol gift of slaves was valid in Virginia, if the donee took and 
remained in possession. But the question of law contested was, 
whether, by the law of Virginia, the presumption is, that it 
wasagiftoraloan. If the law presumed a gift, then the 
burthen of shewing it was a loan rested upon the supposed 
donor. If the Jaw presumed it a loan, then the burthen of 
shewing it was a gift, rested upon the supposed donee.” The 
court further charged, “that the jury was to be instructed by 
the court what the law of Virginia was ; that bythe law of 
Virginia, when, soon after a marriage, a father sends negroes 
to a son-in-law, the presumption is, that it was a loan.” 
Under the charge of the court, the jury found a verdict for 
the plaintiff, and judgment being rendered accordingly, the 
defendant appealed. 


Moore 


Vv 
Gwynn. 


Kerr for the plaintiff. 

Morehead for the defendant. The first exception in this 
case, taken to the Judge’s charge, is: he assumed it as a point 
of law, that the court was to pass upon the existence of a for- 
eignlaw. It is contended, that the jury are to pass upon it, as 
upon any other fact, and that it is the province of the court 
only to expound the law, in putting upon it a construction, 
when the jury have passed upon the fact. 

Courts cannot take notice of the laws of a foreign State. 
‘They must be proven as facts, 3 Wooddeson, 306. Way v. 

Yally, 2 Salkeld, 561. In Talbot v. Seeman, 1 Cranch, 38, 
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Judge Marsuatt says, “That the laws of a foreign State, de- Dec. 1844. 
signed only for the direction of its own affairs, are notto be yy 0.6 
noticed by the courts of other countries, unless proven as_— ¥ 
Gwynn. 

Sacts.” 

The law of a foreign country, if written, must be proved 
by a copy properly authenticated. But when the unwritten 
law of a foreign country becomes the subject of controversy, 
such laws are proven by the parol examination of witnesses 
of competent skill and knowledge; Peake’s Evidence, 110, 
111. 

In the State v. Jackson, 2 Dev. 563, and Knight v. Wall, 
2 Dev. & Bat. 125, the court decided, “That the courts of 
this State cannot take noiice of the law of other States; they 
are facts to be proven to the jury, and the only exception to 
this rule is from the necessity of the case, as upon the plea of 
nul tiel record. Carter v. Wilson, 1 Dev. & Bat. 364. 

In Mostyn v. Fabrigas, Cowper 174, Lord Mansrietp 
laid down the rule, that foreign laws must be proven as facts, 
and the court must assist the jury to ascertain what the law is. 

In this case it is insisted, that the judge was in error in sup- 
posing that the court was the tribunal to pass upon the facés. 

2nd. But should the court be against the defendant upon 
the first point, it is then submitted, that the judge below was 
wrong in fact,and the opinions of gentlemen of the legal 
profession, the Revised Code, and adjudications by the Courts 
of Virginia, (all of which are made part of the case by agree- 
ment) do not support his conclusion, but lead to a directly 
different conclusion. 1 vol. Revised Code of Virginia, page 
432, section 54; Moore, adm’r.v. Downey, 3 Henning & 
Mumford, 127; Brown v. Hardly,7 Leigh, 119; Mahone v. 
Johnson, 7 Leigh, 317; Collins v. Loftus § al. 10 Leigh, p.5. 


Nasu, J. Our only enquiry is, as to the legal correctness 
of the charge. Washis Honor correct in stating to the jury 
that they were to be instructed by the court, what the law of 
Virginia was, and in stating to them, what was that law? In 
other words, was it a question cf law for the decision of the 





190 





IN THE SUPREME COURT 


Dec. 1844. court, or one of fact for the determination of the jury? We 


Moore 
Vv 


Gwynn. 


think that his Honor erred, and that it ought to have been !eft 
to the jury, as a question of fact. ‘The case does not arise un- 
der any statute of Virginia, but under the common law of that 
State. And we are scarcely at liberty at this day, to consider 
the question as an open one. Repeated decisions of this court 
have settled it. In Knight v. Wall, 2 Dev. & Bat. 12), the 
court say—*“The court in this State do not know the law of 
other States, and a controversy respecting that law is ordina- 
rily one of fact, which must be decided on evidence by the ju- 
ry, under the instruction of the court. The only exception, 
we are aware of, is to be found, when the plea of nul ¢iel re- 
cord is pleaded to a judgment or other proceeding in a court 
of record in another State, where from the necessity of the case, 
the court to whom it is exhibited, must pass, not only on the 
legal existence ofthe supposed record, but upon its effect.” 
Here then is an express adjudication, establishing the law gov- 
erning this case, and the cases referred to fully sustain it. 
State v. Jackson, 2 Dev. 563, and Carter v. Wilson, 1 Dev. 
& Bat. 364. In the first, it is decided that the existence of a 
foreign law is a fact. The court cannot judicially know it, 
and therefore it must be proved, and the proof, like all other, 
necessarily goes to the jury. What was the law of Virginia 
in this case, the existence of which was to be proved? The 
statute, which was read in evidence, speaks of gifts and loans, 
so far as the rights of creditors are concerned—in other words, 
a statute of frauds; it makes no regulations whatever as to the 
rights of the donor and donee, of the bailor or bailee, as be- 
tween themselves. it is entirely silent as to any presumptions 
arising from the possession of the son-in-law. What was the 
presumption of Jaw arising from such a possession, was the 
question governing the case—in fact, the law of the case. 
The first thing to be done, was to prove the eristence of the 
law, and according to the opinion in the State v. Jackson, it 
was a question of fact to be decided by the jury. How was it 
to be done? In this case, by the testimony taken, and that 
consisted of the opinions of three gentlemen learned in the laws 
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of that State. In one of these opinions it was stated, that from Dee. 1844. 


such a possession of a son-in-law, a gift was presumed; and in 
another, that from such a possession, a loan was presumed— 
and the third, that no presumption arose of either kind, but 
that it was a matter of fact to be determined by the jury, in 
view of all the circumstances attending the possession in each 
case. Here then was a conflict of testimony upon the point 
in controversy, the existence of the law of Virginia—not con- 
tained in any statute or record, but to be found, if at all, in the 
common law of that State. ‘The existence of suchalaw could 
be proved only by the opinions of persons learned in that law. 
Instead of leaving that testimony to the jury to be weighed by 
them, and directing their attention to the circumstances attend- 
ing the possession of the intestate, the presiding Judge, con- 
sidering it a question of law for the court, decides it himself, 
and informs them that, by the law of Virginia, such a _posses- 
sion by a son-in-law, is presumed tobe a gift. Inso charging 
the jury we thiak his Honor erred. 

We do not mean to say, that when a case arises under a 
statute of a sister State, it is not the province of the court to 
decide, both the existence of the statute and its proper con- 
struction. In such a case, the statute being authenticated in 
the manner pointed out by the Constitution of the United 
States, and the act of Congress, both the fact of its existence 
and its proper construction, is matter for the court. So also, 
when the existence of such a statute is proved in the manner 
directed by the act of our Assembly, to the satisfaction of the 
jury, its exposition belongs to the court as entirely, in both 
the last cases, as if it were a statute of our own State. To 
the cases already cited, from our own reports, as sustaining 
the view we have taken of the question involved in this case, 
may be added that of Brockett v. Norton, 4 Con. Rep. 517, 
and Thrasher v. Gill, 3 Gill & Johnston, 234, 242. 


Per Curtram, Judgment of the Superior Court 
reversed, and a venire de noro 
ordered, 


Moore 


v 
Gwynn. 
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Dec. 1844. An execution, under which an officer takes actual possession of the personal 
———— property levied on, has precedence over one previously levied on the same 
property, but under which no actual possession has been taken and retained 

by the officer levying it. 

Where a slave belonged to one for life, and to another in remainder, and an 
execution was against both, but the remainder man, prior to the lien of the 
execution, had conveyed his interest in the slave to a trustee to sell for the 
payment of debts, held that only the interest of the tenant for life was sub- 
ject to the execution, the remainder-man having parted with his legal es- 
tate, and having no such certain resulting trust as was liable to execution. 

And although in the same deed of trust, a tract of land was conveyed for the 
same purposes, and the debts were all satisfied by the sale of this land, after 
the institution of an action for the slave founded on the levy, yet this didnot 
enlarge the interest in the slave, which was obtained by the levy. 

Where an action of replevin is brought to recover possession of a slave, in 
which an estate for the life of another is claimed, and the tenant for life 
dies pending the action, the plaintiff is only entitled to recover the value of 
the life estate and damages for the detention. 


Appeal from the Superior Court of Law of Rockingham 
County, at the Fall Term, 1844, his Honor Judge Pearson 
presiding. 

The facts in this case are fully set forth in the opinion de- 
livered in this court. 


Morehead for the plaintiff. 
Kerr for the defendant. 


DantEt, J. This is an action of replevin (under the act of 
assembly, Rev. Stat. ch. 101) to recover a slave named Lind- 
sey, and damages for his detention. The defendant avowed 
that he had title. The said slave had belonged to Elizabeth 
Lanier for her life, remainder to her son Andrew J. Lanier. 
The plaintiff was a constable, and had in his hands several 
justices executions, to an amount exceeding the value of the 
slave ; some of them against Elizabeth Lanier and Andrew J. 
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Lanier, and some against A. J. Lanier alone. By virtue of Dee. 1844. 
these executions, he, on the 11th day of May, 1842, levied on} oan 
the slave Lindsey, and took him into his actual possession, _ v 
and kept him there until the day of sale, (27th June, 1842,) “°°: 
when the defendant seized him and carried him away from 
the plaintiff’s possession. The defendant was also a consta- 
ble, and had in his hands, justices’ executions against the 
very same defendants, (E. L. and A. J. L.) under which exe- 
cutions, he, on the 15th of April, 1842, had levied on the said 
slave Lindsey ; but he did not remove him, but left him in the 
possession of the defendants in those executions. Andrew J. 
Lanier, who owned the remainder in the slave, on the Ist day 
of March, 1842, executed a deed to one King for the slave 
and a tract of land, in trust to secure one Reed, a debt for 
$700: Reed, on the 24th day of May, 1842, assigned all his 
interest in the deed in trust to Hill and Lomax, two creditors 
of the Laniers, in consideration they would pay him his debt. 
In September, 1842, King sold the land mentioned in the deed 
in trust, and out of the purchase money he satisfied al] the 
debts covered by the deed in trust. Elizabeth Lanier, the ten- 
ant for life of the slave, died pending this action. 

The judge was of opinion, first, that the levies made by 
the plaintiff, under the execution in his hands, had priority to 
those levies made by the defendant under the executions in 
his hands, although they in fact were first made, because, the 
property levied on by the defendant, was left by him, in the 
possession of the debtors in the said executions. 

Secondly, the judge thought that the plaintiff, by force of 
the said executions in his hands, and the levies under them, 
obtained only the title or special property in the slave, which 
the tenant for life had, as at the time of the levy, the remainder 
man had neither a legal or equitable interest in the slave, sub- 
ject to the said executions. The deed to King carried the legal 
estate in remainder, and it was dated before the levies were 
made by the plaintiff. And the fact of the trusts in the deed 
being subsequently satisfied, by the trustee selling the land, 
(to wit, in September, 1842, and after this suit brought) did 

24 
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Dee. 1844. not enlarge the plaintiff’s interest in the slave, which he ob- 
tained by the levy. The trusts in the deed to King being 





complicated, there was no resulting trust in A. J. L. of the 
slave, at the date of the levies upon which they could attach, 
under our act of 1812. 

Thirdly, the judge charged, that the plaintiff's title to the 
slave was co-extensive only to that of the tenant for life, Mrs. 
Lanier; and as she had died before the trial, he was now en- 
titled to recover, not the possession of the slave, but the value 
of the life estate, and damages for the detention. If he had 
brought trover, or trespass, which he might have done, (Wat- 
son on Sher. 191,) the damages must have been only for the 
value of the life estate and interest; and if he had brought 
detinue, he could not have recovered the slave, as Mrs. La- 
nier died before the trial. The plaintiff had a verdict and 
judgment according to the charge of the judge, and we do 
not see any error in it. 


Per Curiam, Judgment affirmed. 


JESSE COX, ADM’R. &c. vs. JOHN R. BROWN, ADM’R. &e. 


Where a widow files a petition for a year’s provision, under the statute, and 
dies before any allotment is made, the administrator has no right to revive 
the petition, but it is abated. 

Nor have the children any right toclaim any allotment of a year’s provision. 
This right is only given to the widow, and expires by her death before a fi- 
nal decree for the allotment. 


Appeal from the Superior Court of Law of Randolph Coun- 
ty, at the Fall Term, 1844, his Honor Judge Pearson pre- 
siding, 
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This was a petition of Losada Elliott, widow of John El- Dee. 1844. 


liott, deceased, for a year’s allowance. Upon the trial it ap- 
peared, that she filed her petition at February Term, 1843, of 
Randolph County Court, at which term the court appointed 
a justice of the peace and three freeholders, to lay off and al- 
lot to her one year’s support out of her husband’s personal es- 
tate—that, in a few days after the filing of the petition, she 
died, and, after her death, to wit, on the 8th of April, 1843, 
the justice and freeholders proceeded to view the estate of 
John Elliott, deceased, and, there being no crop, stock or pro- 
visions on hand, they assessed, “for the provision of the chil- 
dren of the deceased,” one hundred and seventy-five dollars, 
and reported their proceedings to the next County Court, 
May Term, 1843; at which time, Jesse Cox, administrator 
of the estate of Losada Elliott, came into court, and, by leave 
of the court, made himself party plaintiff to the proceedings, 
and moved that the said report be confirmed, which motion 
was opposed on behalf of certain creditors of the said John 
Elliott, to wit, Isaac White and others. ‘The court refused to 
confirm the report, from which judgment the plaintiff appeal- 
ed; and the case coming on to be heard before the Superior 
Court, his Honor declared that the County Court erred in re- 
fusing to confirm the said report, and ordered that the said 
report be in all things confirmed ; from which judgment, un- 
der leave of the court, Isaac White, one of the creditors of 
John Elliott, deceased, appealed to the Supreme Court, it be- 
ing made appear to the satisfaction of the court, that the said 
White had indemnified the administrator of John Elliott, 
against the costs of the appeal, and had given bond, &c. 


No counsel appeared for either party in this court. 


Dantet, J. The plaintiff’s intestate was the widow of the 
defendant’s intestate, Jno. Elliott, of the county of Randolph. 
After the interlocutory order had been made on her petition, 
appointing commissioners to allot to her a year’s allowance, 
she died before the allotment was made by them. We think 
that her administrator had no right to revive and prosecute the 
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Dec. 1844. said petition. ‘he Legislature certainly did not intend that 


Cox 
v 
Brown. 


the year’s allowance out of the stock, crop, and provisions of 
the intestate’s husband should be assets for any purpose, in the 
hands of her administrator. The intention was, as appears 
by the preamble to the first act on the subject (that of 1796) to 
provide subsistence to the widow herself and her family. The 
second section of the said act declares that the allotment, to be 
made by the commissioners, is to be for the support of the 
widow and her family for the space of one year. The third 
section declares, that such allotment then made shall vest in 
the widow an absolute right therein, to her own use and the 
use of her children. But, it seems to us, that, if she be dead, 
before the commissioners make the allotment, the necessity for 
it would of course cease, as her house and her table only, whilst 
she was alive, were intended by the Legislature to be support- 
ed for one year, out of the assets of her husband. She, alone, 
can sue for the allotment. The children are not authorised to 
sue for any allotment. They were not intended to participate 
in the allotment in any other way, than as members of the 
widow’s family whilst she wasalive. The children, therefore, 
must stand upon the same footing as the infant children of an 
intestate father, who leaves no widow ; in which case the chil- 
dren certainly have no year’s allowance. It seems tous, that 
the petition and proceedings under it, were abated by the death 
of the widow, before a final judgment was rendered. The 
judgment rendered in the Superior Court must therefore be 
reversed, and the judgment rendered in the County Court 
must be affirmed. 


Per Curiam, Ordered accordingly. 
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The return or certificate of a ministerial officer, as to what he has done out of J)ec. 1844. 


court, is only to be taken as prima facie true, and is not conclusive; it may 
be contradicted by any evidence and shewn to be false, antedated, &c. 


Appeal from the Superior Court of Law of Guilford Coun- 
ty, at the Fall Term, 1844, his Honor Judge Pearson pre- 
siding. 

In this action of ejectment, the lessor of the plaintiff claimed 
under a justice’s execution, returned to May Term, 1839, with 
a levy endorsed, as having been made on the 3d of May, 
1839. ‘The case was continued to the next August Term. 
The notice required by law was given and returned to August 
Term, 1839, and the order of sale was entered at November 
Term, 1839, under which the sheriff sold the land. 

The defendant claimed under a deed of trust, executed on 
the 18th of May, and registered on the 20th of May, 1839, 
which was the Monday of May Term of the County Court. 
The defendant offered to prove, that, in fact, the levy was not 
made on the 3d of May, as returned by the officer, but was 
made on the 21st of May, being Tuesday of the May Term, 
and was then endorsed by the officer,and antedated. The 
plaintiff’s counsel objected to the evidence, insisting that the 
time of the levy was a matter of record. The court admitted 
theevidence. The jury having returned a verdict in favor of 
the defendant, and judgment being rendered pursuant thereto, 
the plaintiff appealed to the Supreme Court. 


J. H. Bryan for the defendant. ‘The execution being re- 
turned became a record; Pigott v. Davis, 3 Hawks, 25. 

The time of the levy is an essential and integral part of the 
levy, and cannot be explained or contradicted ; with regard to 
justices executions, the time is most material. 

But the court to which the levy was returned, had received 
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Dec. 1844, it as true, and had adjudicated upon it necessarily in making 





Smith ‘2¢ Order of sale; and that, being a judicial proceeding, can- 


v 


Law. 


not be impeached collaterally. 

If the return be false, the officer is responsible. If errone- 
ous or mistaken, the court to which the return is made, should 
be moved to permit it to be corrected and amended. Sneed 
v. Rhodes, 2 Dev. & Bat. 386. 

J. T. Morehead for the defendant. The evidence was 
properly admitted to show the true date of the levy of the ex- 
ecution, by the constable, under which the plaintiff claims. 
The act does not require that the officer should indorse the 
date of his levy, (Rev. Stat. chap. 62, sec. 16,) it only becomes 
so by implication ; Beckendite v. Arnold, 3 Hawks, 296. 

The date of issuing a writ indorsed on it by the clerk, may 
be rebutted by parol evidence; Boyden v. Odeneal, 1 Dev. 
171. 

The levy of an execution, is an act in pais, and the truth 
of it may be impeached; Loftin v. Huggins, 2 Dev. 10. 

How and in what manner a levy is made, may be shown by 
evidence aliunde; Borden v. McKinnie, 4 Hawks, 279. 
State v. Poor, 4 Dev. & Bat. 384. 


DanieEt, J. Weare of opinion that the decision of the 
Judge was right, The records of a court, professing to state 
the judicial transactions of the said court itself, cannot be con. 
tradicted by parol evidence or any other proof, for they import 
verity in themselves. But the acts and doings out of court of 
a ministerial officer, as the clerk in issuing writs, constables 
and sheriffs in making returns on warrants, writs, &c., al- 
though required by law to be returned into a court of record, 
are only prima facie to be taken as true, and are not conclu- 
sive evidence of the truth of the things they write; they may 
be contradicted by any evidence, and shown to be false, ante. 
dated, &c. 


Per Curiam, Judgment affirmed. 
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There can be no revision, either by appeal or certiorari, of the judgment of a Dec. 1844. 


court of record for imposing a punishment for a contempt of the court, de- 
clared by the record to have been committed in open court. 

The power tocommit or fine for a contempt is essential to the existence of 
every court, and must necessarily be exercised in a summary manner. 

The punishment for a contempt, afd a conviction on an indictment for the 
same act, when a crime, are diverso intuiéu, and will stand together. 

The case of the State v. Yancey, ist Car. Law. Rep. 119, cited and approved. 


Appeal from the Superior Court of Law of Yancey Coun- 
ty, at the Fall Term, 1844, his Honor Judge BatT.e presi- 
ding. 

The defendant and another were fined by the County Court 
of Yancy, for a contempt of the court, “by fighting in the yard 
of the court-house, before the court-house door,and in the 
presence ofthe court.” The defendant appealed to the Supe- 
rior Court, where it was agreed by the Solicitor for the State, 
that the case should be presented to the Court, as upon a cer- 
tiorari. And on the motion of the solicitor to dismiss the 
case, on the ground that the matter was wholly in the discre- 
tion of the County Court, and not subject to the supervision of 
the Superior Court, the defendant’s counsel contended that, al- 
though the quantum of punishment for contempt may be a 
matter entirely in the diseretion of the County Court, yet, 
whether the act of the defendant was a contempt or not might 
be enquired of by acourt of appellate jurisdiction. It was fur- 
ther proposed to be shewn to the court, that the act complain- 
ed of was not done, either in the presence or hearing of the 
court below, and that for the said act the defendant had been 
indicted and punished in the Superior Court. 

The court was of opinion with the Solicitor, and ordered 
the case to be dismissed, from which judgment the defendant 
appealed to the Supreme Court. 
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Attorney General for the State. 
No counsel in this Court for the defendant. 


Rurrin, C.J. The power to commit or fine for contempt 
is essential to the existence of every court. Business cannot 
be conducted, unless the court can suppress disturbances, and 
the only means of doing that is by immediate punishment. A 
breach of the peace in facie curi@ is a direct disturbance and 
a palpable contempt of the authority of the court. It is a case 
that does not admit of delay, and the court would be without 
dignity, that did not punish it promptly and without trial. 
Necessarily there can be no inquiry de novo in another court, 
as to the truth of the fact. There is no mode provided for 
conducting such an enquiry. ‘There is no prosecution, no 
plea, nor issue upon which there can be a trial. Indeed, 
the person is conclusively fixed with the act, for the record de- 
clares it to have been done in court, and the record is entitled 
to as much faith in that statement, as it is as to any other mat- 
ter appearing by the record to have been transacted by or be- 
fore the court. It makes it as certain, judicially speaking, 
that this person and another fought in the presence of the court, 
as that the court fined them therefor; and the fact cannot be 
controverted. 

The State v. Yancy. 1 Law. Repos. 119, establishes, that 
punishment for a contempt, and a conviction on an indictment 
for the same act, when a crime, are diverso intuitu, and will 
stand together. Besides, the fine for the contempt was here 
the first laid, and therefore could not be affected by the subse- 
quent proceeding by indictment. 

Admitting then, that this writ of certiorari would lie in 
any case of the kind, it was properly refused in the present ; 
which will be certified accordingly. 


Per Curiam, Ordered to be certified accordingly. 
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THE STATE vs. ALFRED HOOPER & AL. 


A marriage between a colored and a white person, contracted in 1642, was Dec. 1844. 
void, by force of the statute passed in 1830. Though this latter statute was 
repealed by the Revised Statute, passed in 1836, ch. 1, s. 2, repealing all pre- 
vious statutes, yet that statute provided, that such repeal should not affect 
rights or actions, crimes or prosecutions, arising before the repeal. 


Appeal from the Superior. Court of Law of Rutherford 
County, at the Spring Term, 1842, his Honor Judge Bartey 
presiding. 

The defendants were tried in May, 1842, on an indictment 
for adultery ; and their defence was, that they were man and 
wife. The jury found a special verdict, that the defendant, 
Hooper, is a free man of color, and the defendant, Suttles, a 
white woman, and that they intermarried with each other in 
this State about ten years before that time, and had, from the 
time of their said marriage up to the time of the indictment 
found, lived together and cohabited as man and wife in the 
county of Rutherford; and the jury referred to the court to 
determine, whether the marriage was valid or void—in the 
former case, finding the defendants not guilty, and, in the lat- 
ter, finding them guilty. The court held, that, as the mar- 
riage was before the act of 1838, ch. 24, which prohibits mar- 
riages between colored and white persons, the marriage be- 
tween these parties was not unlawful, and therefore gave 
judgment for the defendants, from which the Solicitor for the 
State appealed to the Supreme Court. 


Attorney General for the State. 
No counsel in this court for the defendants. 


Rurrtn, C. J, His Honor overlooked the previous stat- 
ute of 1830, ch. 4, which makes it unlawful for a free negro 
to marry a white person, and declares the marriage void. The 
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of 1830 was not re-enacted among the Revised Statutes of 
1836. Its omission induced and rendered necessary the act 
of 1838 to the same effect, as by the Revised Statute, c. 1, sec. 
2, all prior statutes were repealed. But the same act declares 
such repeal should not affect rights or actions, erimes or pros- 
ecutions, arising before the repeal ; and, therefore, the mar- 
riage between these persons, which was celebrated while the 
act of 1830 was in force, is void. We say the marriage took 
place while that act was in force, because the act went into 
operation on the 3d of February, 1831, and the trial was in 
May, 1842, and the verdict finds the marriage to have been 
“ about ten years before trial ;” that is to say,in May, 1842, 
being a year and three months after the act was in force. 
There ought, therefore, to have been judgment for the State 
on the special verdict, which must accordingly be certified to 
the Superior Court. 


Per Curiam, Ordered to be certified accordingly. 
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THE STATE ON THE RELATION OF JOHN HUGHES vs. G. H. 
KING AND OTHERS. 


A court of record may amend its records at any time nwne pro tunc. 

It must appear upon the records of every County Court, that at least three jus- 
tices were present to hold the court—as a less number are not competent to 
constitute a court. 

If it appear that three justices opened the court, it will be ihtended that they 
continued to hold it, notwithstanding the adjournment, unless others be spe- 
cially named as being present on subsequent days. 

A certificate from a clerk of a County Court, simply stating that “ A. B. came 
into court, and qualified as constable, &c., having been duly elected by the 
people, &c.” without setting forth whether there were three or more justices 
on the bench on that or any preceding day, cannot be received as a trans- 
cript of the record of the court, because it does not appear that there were 
justices eneugh to constitute a court, and, therefore, having authority to 
make, or cause to be made, a record of the court. 

The cases of the State v. Fullenwider, 4 Ired. 364, Stale v. Lewis, 3 Hawks. 
410, State v. Kimborough, 2 Dev. 431, State v. Martin, 2 Ired. 101, and Foster 
v, Deans, 4 Hawks, 299, cited and approved, 


Appeal from the Superior Court of Law of Cherokee Coun- 
ty, at the Spring Term, 1844, his Honor Judge Ser‘rre ptesi- 
ding. 

This was an action of debt on a bond; given by Harrison 
King, as a Constable in Cherokee county, and by the defend- 
ants as his sureties. Itis in the penalty of $4000, with the 
usual condition for the performance of his duties as consta- 
ble, and bears date, January 14th, 1840. The breaches assign- 
ed were, the failure of King to collect certain claims placed in 
his hands by the relator, and applying the same to his own 
use. The pleas were, non est factum and conditions not bro- 
ken. ‘The execution of the instrument was proved by the 
subscribing witness, who stated that it was given in the Coun- 
ty Court, when King was admitted into the office of constable. 
To shew that King had been duly elected and admitted, and, 
so, the bond duly taken, the plaintiff read in evidence a paper 
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Dec. 1844. purporting to be a transcript of a minute from the records of 
Ginter the County Court, at January Term, 1840, of the tenor fol- 
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lowing: “ Harrison King comes into court and enters into 
bond according to law, and gives for sureties, J. W. King, 
(and the other defendants) and is sworn in; it appearing to 
the court that said King was duly elected constabie according 
to law.” It was objected by the other defendants, that the 
said minute had been altered, and it was admitted by the coun- 
sel for the plaintiff, that the words, “it appearing to the court, 
that the said King was duly elected constable according to 
law,” had been added, as an amendment, by order of the 
County Court sitting on the day previous to this trial. Itdid 
not appear upon the said record, what justices, or what num- 
ber of them were holding the court, when the said King was 
admitted and gave the said bond, or during that day. ‘The 
entries being, “'The court met according to adjournment,” 
and then follows the above minute. 

lt was thereupon insisted for the defendants, that the court 
had no power to alter the record, and that, without such alter- 
ation, it did not appear that King was duly elected ; secondly, 
that it did not appear that King was sworn in as a constable ; 
and, lastly, that the whole proceeding was void, because the 
transcript does not mention by whom the court in question 
was held, nor shew a sufficient number of justices present. 
But his Honor held the objections insufficient, and there was 
a verdict for the plaintiff and judgment, and the defendants 


appealed. 
No counsel appeared for either party in this court. 


Rurrin, C. J. This court has so frequently had occasion 
to declare, that the power resides in every court to amend the 
entry on its minutes, or the record of its orders and judgments, 
nunc pro tunc, and that no other court could incidentally ques- 
tion the verity of the record as amended, that we supposed the 
point would be no more made. We must take the record as 
it is, because duly certified to us, and we are not at liberty 
to enquire, how it came to be as it is. 
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We think it does sufficiently appear upon the minutes and Dec. 1844. 
bond taken together, that King was elected, admitted, and... 
sworn into office as constable. Fullenwider’s case,4lred. _v 
364, shews that the entry, “it appearing tothe court that said 
King was duly elected, according to law,” must be understood 
to mean, that he had Leen elected by the legal popular vote ; 
and it is necessarily to be inferred, that he was sworn into the 
office of constable to which he had been thus elected. 

We believe, however, that the remaining objection, as the 
case now appears, ought to have been sustained. For the 
plaintiff’s reliance is placed, on this point, on the act of the last 
session of the assembly, 1844, c.38; which enacts, that all 
bonds, which have been taken by any court from one admit- 
ted into the office of constable, shall be good; and it is sup- 
posed that thereby the objection to the sufficiency of the de- 
livery or acceptance to the bond is removed. Upon that 
ground, we would willingly support this bond, if we could; 
as may be seen from our judgment in Poofs case decided at 
the present term, ante p. But the question still remains, 
whether this bond was “taken by any court,” as required by 
the act of 1844? We think it does not so appear{from the re- 
cord that was read in evidence ; because it does not set forth 
that the court was held by three persons or more, who were 
justices. In Ludlow’s case, Cro. Eliz. 738, a presentment in 
the quarter sessions was quashed upon certiorari, because it 
did not state the justices, before whomit wastaken. It would 
seem, that every record must set forth before what person or 
persons the proceedings were had, and by whose authority that 
record was made. Sergeant Hawkins, Cr. L. B. 2, c. 255, 
s. 23, states that it seems generally agreed, that if the caption of 
an indictment, at a sessions of the peace, do not mention before 
whom it was holden, or if it set it forth generally, as holden 
before justices of the peace without naming them, it is insuffi- 
cient ; and for that he cites Ludlow’s case, and several other 
adjudications, which, we find, fully support him. The objec- 
tion, when taken in the cases of Lewis, 3 Hawks. 410, and 
Kimbrough, 2 Dev. 431, was over-ruled, not because it was 
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Dec. 1844. deemed untenable in law, but because it was untrue in point 
Stare 0! fact. There the records shewed, that the court was held 
ar by a gentleman, whom this court knew ez officio to be a judge 

"8 of the Superior Courts of Law, being the courts of the highest 
criminal jurisdiction in the State. Therefore the court held, 
that the record was sufficient in stating his presence, without 
setting forth his office. But itis plain, it was thought neces- 
sary, that it should be, at least, stated, that the Court was held 
by one that was a Judge of the court, although it need not set 
out that he was such Judge, as that was otherwise sufficiently 
known. Now, by law, three justices of the County Court at 
least are requisite to constitute a court, Rev. St. c. 31,s.5; and 
therefore, it must appear by the record they keep of their pro- 
ceedings, that such number was present. If it be said, that 
here the record purports to be the memorial of the acts of Che- 
rokee County Court, and that, as three justices are necessary 
to form a Court, the implication is a fair, if not a necessary, 
one, that such court was held by three justices; the answer is, 
that still it must appear, that there were three justices, in or- 
der that we may see that the record was reall y made up under 
the authority of those who were competent to make it or have 
it made. It is arguing in a circle, when it is said, there were 
three justices, because the record says, it is the record of the 
Court; for it must first be seen who made the record, before 
we can tell whether it be the record of the court or not. We, 
therefore, think the judgment erroneous, and that it must be 
reversed. We, however, give this judgment very reluctantly, 
because we are almost sure that enough does, in fact, ap- 
pear on the record of the County Court to sustain the pro- 
ceeding in that court. ‘The case sent here confines the state- 
ment of the record to the entries on the day on which King 
qualified, as if that were conclusive on the point. But it is 
not. The court is but one court, from beginning to end, and 
the term but the first day, though actually lasting through 
several ; and the adjournments are nothing in this respect, 
whether stated or admitted of record, State v. Martin, 2 Ired. 
101, and so also in the period of doing any actin the term, un- 
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less the law require it to be done at a particular time; and the Dee. 1844. 


number of justices present beyond three is immaterial, unless 
a certain number be requisite on special occasions. Foster v. 
Deans, 4 Hawks, 299. We have never known the clerks of 
the County Courts so extremely ignorant or negligent, as not 
to set forth, at least, the names of the justices before whom 
the court was begun for the term ; and we have but little doubt, 
that as much as that appears on the minutes of the term in 
question. If so, that would have done; for by intendment of 
law, for the purpose of sustaining any act appearing to have 
been done during the term, those persons held the court until 
it appear that others sat with them, or took their place; and, 
in making up the record in each case, it may, with propriety, 
be stated that the court was held before them. However, that 
is matter for the next trial, when it will be seen how the fact, 


in that respect, is. 


Per Curiam, Judgment reversed, and 
venire de novo. 


STATE ts. MARK D. ARMFIELD & AL. 


In an indictment for a forcible trespass for taking away goods, it is not abso- 
lutely requisite to use the words “against his will.” It is sufficient to use 
words which necessarily convey the same meaning. 

To constitute a forcible trespass, it is not necessary that actual force be used. 
Acts which tend to a breach of the peace may amount to it. 

Where three persons took away a slave from another, an old and feeble man, 
in his presence and against his will, and he was restrained from insisting 
on his rights by a conviction that it would be useless, and for want of phys- 
ical power to enforce them, Held that this was a forcible trespass, for which 
the party was liable to indictment. 

The cases of the State v. Mills, 2 Dev. 420. Siate v. Pollok, 4 Ired. 305, and 
State vy. Fisher, | Dev. 504, cited and approved. 


Appeal from the Superior Court of Law of Davie County, 
at the Fall Term, 1844, his Honor Judge Manty presiding. 


—_—_ 
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Dee. 1844. The defendants were tried upon the following indictment, 
~ to wit: 
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“The jurors for the State upon their oath present, that 
Mark D. Armfield, Martin Booe, and William H. Martin, all 
late of the said county, laborers, on the 8th cay of August, in 
the year aforesaid, with force and arms, and with a strong 
hand in said county, from and out of the possession of one 
John Myers, a certain negro man named Baal, unlawfully, for- 
eibly, violently, and with a strong hand, did take and carry 
away, he, the said John Myers, then and there being personal- 
ly present and forbidding the same, against the peace and dig- 
nity of the State.” 

The facts proven on the trial were, that John Myers had 
been in the peaceful possession of the negro slave Baal for 
seven years—that on the 20th of March, 1843, the three de- 
fendants went to the dwelling house of John Myers, after 
dark, and asked permission to stay all night ; Myers consent- 
ed that they should do so, and ordered the slave Baal to take 
their horses and put them in the stable; the defendants went 
to accompany the slave; a few minutes afterwards, the slave 
was heard to cry out, as if in distress—that Myers, with one 
Henry Armsworthy, his step-son, who was there by accident, 
immediately set out in the direction of the noise; Armswor- 
thy first came up with the party, Myers being very old and a 
cripple ; shortly afterwards, Myers came up to them also, 
when they found Baal tied and in custody of the three, about 
an hundred yards from the house; they both demanded to 
know what the meaning of this conduct was; either Booe or 
Armfield said, they had a process against Baal for stealing, 
and they meant to take him to a neighboring blacksmith’s 
shop for trial ; both Myers and Armsworthy demanded to see 
their process, but they refused to shew it; they both then de- 
manded the liberation of the negro, which was refused; the 
defendants then went off with the negro, and Armsworthy, at 
the instance of Myers, went along to see what they were go- 
ing to do; before they got to the place mentioned for trial, 
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Martin told Armsworthy that they had no process against Dec. 1844. 


Baal, that this was all asham. Armsworthy then again de- 
manded the negro from Martin, and was again refused ; Booe 
and Armfield were at this time a little in advance of the other 
two, and not within hearing ; Booe and Armfield had shortly 
before this told Armsworthy, that they did not mean to stop at 
the blacksmith’s shop; Myers was very old and infirm, and 
Armsworthy was also weak from bad health ; Myers had no 
other assistance—the defendants, on the other hand, were 
strong and able bodied young men. It was also proven that 
the defendants had no process against Baal. 

The court, after explaining to the jury in general terms, the 
doctrine of indictable trespasses (to which there was no objec- 
tion) proceeded to say that it was nota necessary constituent 
of such an offence, that the individual, whose rights were vio- 
lated, should oppose the seizure or taking away of his proper- 
ty by force, provided he were over-awed and prevented from 
doing so by a superior force and a disinclination to engage in 
a breach of the peace ; nor was it necessary that he should in 
express language forbid the trespassers, provided the jury be 
of opinion that it was against his will; that wherever proper- 
ty is taken by a superior force from the presence of one, who 
is in peaceable possession, and contrary to the will of the pos- 
sessor, the offence is consummated. The court, going on fur- 
ther to instruct the jury, called their attention to the state of 
facts, when the old man Myers came up to the parties, and 
told them, that, as neither of the defendants was a known offi- 
cer of the law, the prosecutor Myers had aright to see their 
warrant for the arrest of his slave, and was not bound to sub- 
mit without its being shewn ; and, if he were restrained from 
insisting on his rights by a conviction that it would be useless, 
and a want of physical force to maintain them, and the defend- 
ants carried off the slave, under the circumstances in proof, 
from his presence and against his will, they would be guilty, 
The defendant's counsel asked the court to instruct the jury, 
that, if Myers was deceived by the representations of the de- 
fendants, and assented to the taking away of the slave, under 

26 


State 


Vv 


Armfield. 








IN THE SUPREME COURT 





210 


Dee: 1844. the impression that they had a valid process against him, they 
State Would not be guilty. The court told the jury, that every citi- 
Arnica, 2 ¥™ presumed to understand his legal rights, and it should 
be assumed by them for granted, that Myers knew he had a 
right to see their process; and, if, in connection with this pre- 
sumption, they found upon the evidence sufficient to justify 
them in the conclusion, that he consented to waive his rights, 
and was willing that the negro should go with them, they 
ought to acquit the defendants—if the case was otherwise, 
however, and according to the hypothesis already presented, 

they ought to convict them. 

The jury found the defendants guilty. 

The defendants then moved, in arrest of judgment, that the 
indictment did not charge that the taking was against the 
will of the prosecutor. 'This motion was over-ruled, and judg- 
ment having been rendered against the defendants, they ap- 


pealed. 


Attorney General for the State, 
No counsel for the defendants. 


Danret,J. First, the defendants moved in arrest of judg- 
ment, because the indictment did not charge that the taking of 
the slave was against the will of the prosecutor. It is true, 
that the indictment must contain an averment of some greater 
force being used by the defendants, than is expressed by the 
ordinary words vi et armis. But we think that the averments 
made in this indictment, that the defendants took the slave 
unlawfully, forcibly, and resolutely, and with a strong hand, 
from, and out of the possession of the prosecutor, (he, the said 
John Myers, then and there being personally present, and for- 
bidding the same) are sufficient averments,that the taking was 
against the will of the prosecutor; without stating in totidem 
verbis, “that it was against his will.” State v. Mills, 2 Dev. 
420. 

Secondly, we are not able to see that the charge of the 
judge to the jury was erroneous. The prosecutor was not 
compelled to prove, that the defendants used actual force, be- 
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fore they could be guilty of the offence charged; for if the Dec. 1844. 


acts of the defendants, in the taking of the slave, tended toa 
breach of the peace, they were as much guilty of a forcible 
trespass, as if an actual breach of the peace had taken place. 
We know the law to be, that where a person enters on land 
in the possession of another, and then, either by his behavior 
or speech, gives those who are in possession just cause of 
fear, that he will do them some bodily harm, if they do not 
give way to him, his entry is considered forcible, and there- 
fore indictable. State v. Pollok, 4 Iredell, 305. In the case 
of the State v. Fisher, 1 Dev. 504, it was held, that the num- 
ber of actors—three—by whom the prosecutor was overawed, 
and prevented from resisting, made their acts an indictable 
trespass ; and that the civility with which they apparently de- 
meaned themselves, while in truth, they intended at all events 
to take by force, if necessary, the property from the possessor, 
would not diminish their guilt, since acts of extreme violence, 
as robberies and burglaries, are often committed under civil ap- 
pearances or fraudulent pretences. ‘The defendants here take 
possession of the slave, in the manner mentioned in the case ; 
the prosecutor (an old enfeebled man) demanded of the defen- 
dants that the slave should be given up to him, which they re- 
fused to do, and carried him away by means of their superior 
force. The judge told the jury, that if Myers was restrained 
from insisting on his rights, by a conviction that it would be 
useless, and from a want of physical power to enforce them, 
and if the defendants carried the slave away from his pre- 
sence, and against his will, they should find the defendants 
guilty. We think, that the charge was correct; the prosecu- 
tor must have had a just ground for fear. The judgment 
must be affirmed, and this opinion certified to the Superior 
Court for Davie county. 


Per Curiam, Ordered accordingly. 
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Dee: 1844. the impression that they had a valid process against him, they 
would not be guilty. The court told the jury, that every citi- 


ea, 2D Was presumed to understand his legal rights, and it should 

be assumed by them for granted, that Myers knew he had a 
right to see their process ; and, if, in connection with this pre- 
sumption, they found upon the evidence sufficient to justify 
them in the conclusion, that he consented to waive his rights, 
and was willing that the negro should go with them, they 
ought to acquit the defendants—if the case was otherwise, 
however, and according to the hypothesis already presented, 
they ought to convict them. 

The jury found the defendants guilty. 

The defendants then moved, in arrest of judgment, that the 
indictment did not charge that the taking was against the 
will of the prosecutor. 'This motion was over-ruled, and judg- 
ment having been rendered against the defendants, they ap- 


pealed. 


Attorney General for the State, 
No counsel for the defendants. 


DanreEt,J. First, the defendants moved in arrest of judg- 
ment, because the indictment did not charge that the taking of 
the slave was against the will of the prosecutor. It is true, 
that the indictment mast contain an averment of some greater 
force being used by the defendants, than is expressed by the 
ordinary words vi et armis. But we think that the averments 
made in this indictment, that the defendants took the slave 
unlawfully, forcibly, and resolutely, and with a strong hand, 
from, and out of the possession of the prosecutor, (he, the said 
John Myers, then and there being personally present, and for- 
bidding the same) are sufficient averments,that the taking was 
against the will of the prosecutor; without stating in totidem 
verbis, “that it was against his will.” State v. Mills, 2 Dev. 
420. 

Secondly, we are not able to see that the charge of the 
judge to the jury was erroneous. The prosecutor was not 
compelled to prove, that the defendants used actual force, be- 
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fore they could be guilty of the offence charged; for if the Dec. 1844. 


acts of the defendants, in the taking of the slave, fended toa 
breach of the peace, they were as much guilty of a forcible 


trespass, as if an actual breach of the peace had taken place. - 


We know the law to be, that where a person enters on land 
in the possession of another, and then, either by his behavior 
or speech, gives those who are in possession just cause of 
fear, that he will do them some bodily harm, if they do not 
give way to him, his entry is considered forcible, and there- 
fore indictable. State v. Pollok, 4 Iredell, 305. In the case 
of the State v. Fisher, 1 Dev. 504, it was held, that the num- 
ber of actors—three—by whom the prosecutor was overawed, 
and prevented from resisting, made their acts an indictable 
trespass; and that the civility with which they apparently de- 
meaned themselves, while in truth, they intended at all events 
to take by force, if necessary, the property from the possessor, 
would not diminish their guilt, since acts of extreme violence, 
as robberies and burglaries, are often committed under civil ap- 
pearances or fraudulent pretences. 'The defendants here take 
possession of the slave, in the manner mentioned in the case ; 
the prosecutor (an old enfeebled man) demanded of the defen- 
dants that the slave should be given up to him, which they re- 
fused to do, and carried him away by means of their superior 
force. The judge told the jury, that if Myers was restrained 
from insisting on his rights, by a conviction that it would be 
useless, and from a want of physical power to enforce them, 
and if the defendants carried the slave away from his pre- 
sence, and against his will, they should find the defendants 
guilty. We think, that the charge was correct; the prosecu- 
tor must have had a just ground for fear. The judgment 
must be affirmed, and this opinion certified to the Superior 
Court for Davie county. 


Per Curiam, Ordered accordingly. 


Vv 


eld. 
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CALED SETZAR AND WIFE vs. LUCIUS Q. C. BUTLER. 





Dec. 1844, If a bailee misuses the thing bailed, an action on the case lies—if he refuses 











to deliver the property bailed, when properly demanded by the bailor, an 
action of trover istheremedy. But trespass vi g- armis de bonis asportatis, 
will not lie, unless the property has been destroyed by the bailee. 


Appeal from the Superior Court of Law of Davie Coun- 
ty, at the Fall Term, 1844, his Honor Judge Man y presi- 
ding. 

This was an action of trespass vi g armis, to recover dam- 
ages for taking a bed and bed clothing. 

The proof was, that the female plaintiff was the daughter 
of the defendant’s testatrix, Rachel Boswell, and had, for sev- 
eral years prior to her mother’s death, lived separately from 
her—that a short time before her decease, the mother express- 
ed dissatisfaction with the provision she had made in her will 
for her said daughter to two or three witnesses, and in her 
conversations with them, explaining how she was not quite 
as destitute as might be supposed, said “that her daughter 
was the owner of a good bed and furniture, that it was at 
Samuel Patterson’s and would be left there for her, and no 
body could take it away.” ‘The testatrix lived at Samuel Pat- 
terson’s, called that her home, and kept possession of the bed 
to the time of her death. The defendant, as her executor, 
then took possession of it and sold it, the sale being forbid. 

The plaintiffs having closed their testimony, the court inti- 
mated an opinion that trover, and not trespass, was the proper 
remedy, and that the latter could not be maintained upon the 
proofs in this cause. In submission to this opinion, the plain- 
tiffs suffered a judgment of nonsuit to be entered, and appeal- 
ed to the Supreme Court. 


No counsel appeared in this court for the plaintiffs. 
Boyden for the defendant. 
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DanieEL, J. Thisis an action of trespass vi et armis de Dec. 1844. 
bonis asportatis, in taking and carrying away a bed and its” <.)., 





furniture, the property of the plaintiffs. Plea—not guilty. 
The judge in his charge to the jury assumes, that trover 
would lie for the plaintiffs, and therefore that the plaintiffs 
must have had not only the title to the bed, but also the right 
to the immediate and exclusive use and possession of it. It 
seems that the mother of Mrs. Setzar was the bailee of the 
bed, and the defendant, when he took possession of it as her 
executor, stood in the same relation. The bailor demanded 
of him the bed, and he refused to give it up. This refusal 
turned him into a wrong-doer, and was in itself evidence of a 
conversion. ‘The defendant however went on, and sold the 
bed to some third person. Can an action of trespass be sus- 
tained by the bailor for these acts done by the bailee? Ifa 
bailee misuses the thing bailed, an action on the case lies. 
And if the bailee, on demand, refuses to deliver up the thing 
bailed, or sells it, but does not destroy it, then trover may be 
brought. But if the bailee destroys the thing bailed, as if 
sheep or cattle be bailed, and the bailee kills them, then trover 
or trespass may be maintained by the bailor against the bailee, 
as the bailment is determined by the act ; Co. Lit. 57, (a) 58, 
200, (a.) 3 Stephens N. P. 2637. It does not appear from 
the case, that the bed is destroyed, or out of the reach of the 
plaintiffs, and trover may often be brought when trespass can- 
not, (2 Saund. R. 47, (p.) as if goods are lent or delivered to 
another to keep, and he refuses to return them on demand, 
trespass does not lie, but the proper remedy is trover. The 
judgment must be affirmed. 


Per Curiam, Judgment affirmed. 


v 


Butler. 
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RICHARD W. TAYLOR vs. ELIZABETH WILSON, ADM’X, &c. 


Dec. 1844. A. by a deed under seal “gave and granted unto B. to take effect at my (the 
grantor’s death) the sum of five hundred dollars, to have, hold, and enjoy all 
and singular the said sum of five hundred dollars to the said B. his executors, 
&c., to the proper use and behoof of the said B., his executors, &c.” And 
then warranted the said sum of $500 to take effect at his death to the said B., 
his executors— Held, first, that this is not a remainder in a personal chattel, 
after a reservation of a life estate, no particular chattel being designated. 

Szcondly, That an action of covenant on this instrument against the adminis- 
tratrix of A. was well brought, though debt would also have lain. 

Debt and covenant are concurrent remedies for the recovery of any money de- 
mand, when there is an express or implied contract in any instrument under 
seal to pay it. 








Appeal from the Superior Court of Law of Northampton 
County, at the Fall Term, 1844, his Honor Judge CaLpWELL 
presiding. 

This was an action of covenant on the following instrument 
executed by the defendant’s testator to the plaintiff : 

“'To all to whom these presents shall come: I, William 
Wilson, of the eounty of Northampton, and State of North 
Carolina: Know ye that I, the said William Wilson, for, and 
in consideration of the natural love and affection which Ihave 
and bear unto my friend, Richard W. Taylor, of the county 
and State aforesaid, and for divers other good causes and con- 
siderations me hereunto moving, have given and granted, and 
by the presents do give and grant unto the said Richard W. 
Taylor, to take effect after my death, the sum of five hundred 
dollars, to have, hold and enjoy all and singular the said sum 
of five hundred dollars aforesaid, unto the said Richard W. 
Taylor, his executors, administrators and assigns, to the pro- 
per use and behoof of him the said Richard W. Taylor, his 
executors, administrators and assigns forever. And J, the 
said William Wilson, all and singular the aforesaid sum of 
five hundred dollars, to take effect at my death aforesaid, to 
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the said Richard W. Taylor, his executors, administrators and Dec. 1644. 
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assigns against all persons whatsoever, shall and will warrant Taylor 
and forever defend by these presents. In witness whereof, wa 
Son. 


&c.” Dated the 23d of January, 1837, and signed and seal- 
ed by William Wilson. 

The said Wilson died sometime before this suit was brought, 
having made a will in which he appointed an executor, who 
refused to qualify, whereupon the defendant was appointed 
administratrix with the will annexed. On the trial it was 
urged, that no recovery could be had on the instrument in 
question, The jury, under the instructions of the court, re- 
turned a verdict for the plaintiff. Judgment having been ren- 
dered pursuant to this verdict, the defendant appealed to the 
Supreme Court. 


B. F. Moore for the plaintiff. 
Bragg for the defendant. 


DanteEt, J. This is an action of covenant on the deed 
mentioned in the case. It is very clear, that, in many cases, 
a liability may arise against the executor or administrator, af- 
ter the death of the testator or intestate, upon a contract made 
in his lifetime, although the executor or administrator be not 
named therein ; for the executors or administrators of every 
person are implied in himself, and they are liable upon 
any contract of the deceased, although they are not named, 
when the contract is not pefsonal to the testator or intestate ; 
thus they are liable upon a bond or note payable subsequently 
to the death of the testator or intestate. Willms. on Ex. 1060. 
Toller, 463. The objection raised by the defendant, that it is 
a remainder in a personal chattel, after a life estate reserved 
to the donor, and therefore void according to the rules of the 
common law; it may be answered, that it is not any specific 
chattel, as a particular horse or a flock of sheep, &c. it is an 
obligation, a chose in action, to pay $500 in money, or in the 
currency of the country; it has no ear-marks, and therefore 
it is not within the rule supposed. ; Secondly, it is said, that 
debt and not covenant is the proper remedy, if it is to be con- 


A\ 
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Dec. 1844. sidered as a contract for money. The answer we give is, that 
debt and covenant are concurrent remedies for the recovery of 
any money demand, when there is an express or implied con- 
tract in any instrument under seal to pay it; but in general, 
debt is the preferable remedy, as in that form of action the 
judgment is final in the first instance, if the defendant do not 
plead; see 2 Stephens N. P. 1057. The judgment must be 
affirmed. 





Per Curiam, Judgment affirmed. 


GEORGE McKAY ts. HUGH W. BRYSON, & AL. 


In an action for enticing away an apprentice, the plaintiff is entitled to recov- 
er damages, as for a total loss of his services, if a total loss had in reality 
been the consequence of the acts of the defendant ; if not, then the damages 
should be estimated according to the chances the plaintiff had of regaining 
his apprentice, 


Appeal from the Superior Court of Law of Iredell Coun- 
ty, at the Fall Term, 1844, his Honor Judge Manxy presi- 
ding. 

This was an action on the case brought to recover damages 
for enticing the plaintiff’s apprentice from his service, and 
conveying him out of the State. It was in evidence that the 
Jad, George W. Sharpe, was bound in the year 1833, then of 
the age of 9 years, to learn the business of a tailor, and that 
he continued in the service of his master until the year 1840, 
when the defendant conveyed him away. . He has not since 
returned to this State, but when last heard from, was in 'Tenn- 














OF NORTH CAROLINA. 


The court, in instructing the jury as to the rule of damages, Dec. 1644. 


informed them that in general terms, the plaintiff was entitled 
to compensation for the injury inflicted upon him by the 
wrongful conduct of the defendants, and by the usual and nat- 
ural consequences thereof. Supposing the defendants to have 
enticed away and conveyed the boy beyond the limits of the 
State, and that he had not yet returned to his master’s service, 
the injury would be equal to the value of his services to the 
present time, added to such sufn, ranging between the full 
value of his services for the remainder o/ the time and a mere 
nominal sum, as the jury might think proper to give, on ac- 
count of the plaintiff’s risk of regaining his apprentice, or 
again realizing any benefit from his services. ‘This addition- 
al sum would seem to be damages consequential upon the 
conduct of the defendants directly and necessarily, and should 
be assessed in a case of this sort ; but of course it ought to be 
governed by the character of the risk, and be more or less in 
amount, as the chances of further benefit from the apprentice 
were fewer or greater, more improbable or probable. 

The jury found a verdict for the plaintiff, and judgment 
being rendered pursuant thereto, the defendants appealed. 


No counsel for the plaintiff. 
Boyden for the defendants. 


Danret, J. The charge of the judge was, in substance 
as follows, that if the services of the apprentice had become a 
total loss to the plaintiff, in consequence of the acts of the de- 
fendants, then he was entitled to recover damages for such 
loss, up to the expiration of the term of apprenticeship ; but 
if there were any chances for the plaintiff again getting his 
apprentice, then the damages should only be for the injury he 
had actually sustained up tothe time of the trial, with such ad- 
ditional damages as the said chances and contingencies indi- 
cated of a total loss. It seems to us, that the charge is within 
the decision of Hadsall v. Stailbrass, 38 Eng. C. L. R. 35, 
where the plaintiff, a watchmaker, sent his apprentice on bu- 
siness to the defendant’s ~ who kept a dog known and ac- 
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Dec. 1844. customed to bite mankind ; the dog bit the hand of the boy 
and rendered him incapable ever after of doing his duty, asa 
watchmaker ; Held, that the jury might award damages for 
the loss of the master, up to the end of the term of appren- 
ticeship. In the case now before us, the judge charged, that 
the plaintiff was entitled to recover, as for a'total loss, if a to- 
tal loss had in reality been the consequehce of the atts of the 
defendants ; if not, then the damages should be reduced in 
proportion to the chances the plaintiff had of regaining his 
apprentice. It seems to us, that the rule reaches the plaintiff’s 
actual loss as nearly as it can possibly be ascertained, and is 
therefore reasonable, and the judgment must be affirmed. 


Per Curiam, Judgment affirmed. 





JOHN HAMILTON vs, EPHRAIM HENRY, & AL. 


‘When an execution from a justice has been levied on personal property, and 
is afterwards stayed according to law, the levy is released and the owner 
may sell the property to whom he pleases. 

When an execution issued by a justice is returned to the County Court levied 
on land, no execution against the goods and chattels of the defendant can 
issue from that court, unless on application of the plaintiff a judgment has 
been there previously rendered for the amount of the recovery before the 
justice. If such execution issues, it is void. 

The cases of Irwin v. Sloan, 2 Dev. 351, and Borden v. Smith, 3 Dev. & Bat. 
34, cited and approved. 


Appeal from the Superior Court of Law of Henderson Coun- 
ty, at the Fall Term, 1844, his Honor Judge Battie pre- 
siding. 

This was an action of trespass for seizing and taking away 
a quantity of corn, which the plaintiff alleged was his proper- 
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ty. Under the instructions of the court, the jury found a ver- Dec. 1844. 
dict for the plaintiff, and judgment being rendered according- = amilton 
ly, the defendants appealed. 

The facts are fully stated in the opinion delivered in this Henry 
court. 


No counsel appeared for either party. 


Nasu, J. In this case, it appears that the plaintiff purchas- 
ed from one Robert Orr a parcel of corn, the subject of this 
suit, before February Term, 1843, of Henderson County Court. 
At the time this purchase was made by the plaintiff, the corn 
had been levied on to satisfy an execution issued by a single 
magistrate, which execution had been staid by Orr, the defen- 
dant, according to law, before he sold to the plaintiff. By the 
defendants it was admitted, that the corn was otgualy the 
property of Orr, but that they had purchased it at a sale made 
by the sheriff of Yancy under two executions, issuing from the 
February Term, 1843, of Henderson County Court. And 
further, that the plaintiff acquired no title by his purchase 
from Orr, because the corn had been levied on to satisfy the ma- 
gistrate’s execution. Upon this last point the Judge decided that, 
after the defendant Orr had staid the judgment, the levy was re- 
moved, and the corn was restored to the possession of Orr, and 
he had the right to sell it to whom he pleased. In this opin- 
ion we concur with his Honor, from the plain and manifest 
meaning of the act of assembly, authorising the stay ; and for 
the additional reason, that if it were not so, it is a question in 
which no one had an interest but the plaintiff in that execu- 
tion ; and that’the present defendants could not avail them- 
selves of it. To support their second objection, the defendants 
offered i in evidence two executions, which had issued from 
February Term, 1843, ofHenderson County Court, founded 
upon alleged judgments, upon executions issued by a magis- 
irate, levied upon land and returned to court. The plaintiff 
objected that there were no judgments upon which the execu- 
tions could issue. This objection was sustained by the court 
and the papers not permitted to be read to the jury. These 
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Dee. Dee. 1644 papers are made a partofthe case. If we were to take the 
Hamilton _ exception, simply as it is stated, we should at once say, that 


Henry. 


the objection on the part of the defendants can not be sustain- 
ed. They claim title to the corn under a sale made by the 
sheriff by virtue of two executions, which issued from the 
February Term, 1843, of Henderson County Court. But be- 
fore that Term the case states, the plaintiff had purchased the 
corn from the owner, Robert Orr. But it is obvious that the 
question the parties intended to submit, is, whether by the 
proceedings in the County Court, previous to February Term 
and the executions issuing from September Term, 1842, taken 
in connexion with the executions from that Term, the power 
of Robert Orr to sell the corn, at the time he did, was not taken 
away, and whether in that case the plaintiff had by his purchase 
acquired any to it. The case states, that two judgments had 
been obtained before a magistrate ; one at the instance of Eph- 
raim Henry, and the other at that of Robert Henry, against 
Joseph Wood and Robert Orr. These executions had been levi- 
ed on the same tract of land, and the land sold and return made 
to the September Term, 1842, of Yancy County Court, show- 
ing a balance due upon each execution. From September Term 
Ji. fas. issued in the case of Ephraim Henry against both the 
defendants, and in the case of Robert Henry against Robert 
Orr alone. These executions were returned to February 
Term, 1843, and endorsed by the sheriff[—no goods ; and from 
that Term fi. fas. again issued, the one in the case of Ephraim 
Henry against Orr alone, and the other as the execution had 
issued from September 'I'erm. Under these executions, the 
corn was sold, and the defendants purchased and took posses- 
sion. These executions were not alias fi. fas., nor do they 
profess so to be, and have no connexion with those which had 
issued from September Term. I[fthey had been alias fi. fas. 
they would have kept up and continued any lien upon the corn 
created by the original fi. fas. But the executions from Sep- 
tember Term were void, because there were no judgments au- 
thorising them. Borden v. Smith, 3 Dev. & Bat. 34. Irwin 
v. Sloan, 2 Dev. 351. And the fi. fas., which issued from 
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February Term, 1843, were clearly void for the same reason. 
They were executions against Robert Orr alone,and there 
were no judgments in that court against him. At the time 
then that the plaintiff purchased the corn, the title to it was in 
Robert Orr, unincumbered by any liens of any kind, as far as 
the case shows, and he had an unquestionable right to sell it 
to the plaintiff, and who by his purchase, acquired the title. 
We agree with his Honor on all the points decided by him, 
and the judgment is therefore affirmed. 


Per Curiam, Judgment affirmed. 


THE STATE ts. CLARISSA, A NEGRO SLAVE. 


An indictment charging that a certain negro slave did “hire her own time, 
contrary to the form of the statute, &c.,” is defective and must be quashed, 
because it omits to tharge one essential part of the offence, that is, that she 
was permitted by her master to go at large. 

Under the first clause of the 31st section of the 111th chapter of the Revised 
Statutes, prohibiting masters from hiring to slaves their own time, the mas- 
ter is not indictable—he is only subject to the penalty of forty dollars. Nor 
is the master indictable under the second clause of that section; the process 
is against the slave, not against the master. 

The act of 1794 was not repealed by that of [831 on the subject of slaves going 
at large. They were intended to punish different offences, and they are both 
now retained in the Rev. Stat. ch. 111, sec. 31 & 32. 

To constitute the offence under the latter section, it is not necessary that the 
slave should have hired his time. It is sufficient if the master permits him 
to go at large as a freeman. 

Presentment and indictment are considered in construing the 31st section as 
the same. 


Appeal from the Superior Court of Law of Pasquotank 
County, at the Spring Term, 1843, his Honor Judge Pearson 
presiding. 


221 
Dec. 1844. 


——_ 














222 





IN ‘THE SUPREME COURT 


Dec. 1844. The defendant was indicted in the following words, to wit: 





State 
v 


“ The jurors for the State upon their oath present that Cla- 
rissa, aslave, late the property of one Arthur Q. Butt, with 


Clariss®. force and arms in the county of Pasquotank on the Ist day of 


July, 1842, and on divers other days and times, ag well before 
as afterwards, up tothe day of taking this inquisition, unlaw- 
fully did hire her own time, contrary to the form of the statute 
in such cases made and provided, and against the peace and 
dignity of the State.” 

The defendant’s counsel moved to quash the indictment, 
Ist, because the act of 1831, re-enacted in the Revised Statutes, 
relative to slaves being permitted to have the use of their time, 
and making the master indictable and subject to a fine, had 
the effect to supersede the act of 1794—otherwise the master 
would be punished three times for the same act; first by a 
penalty of $40, secondly by the loss of the slave’s time for one 
year, under the act of 1794, and thirdly by indictment and 
fine of $100, under the act of 1831. 2dly, because the act of 
1794 required the slave to be tried on presentment and hired 
out by the County Court, and did not give the Superior Court 
jurisdiction. 

The court directed the indictment to be quashed, and from 
this judgment, the Solicitor for the State appealed to the Su- 
preme Court. 


Attorney General for the State. 
Kinney for the defendant. 


Nasu, J. This is an indictment or presentment of the 
grand jury of Pasquotank county, against the defendant, un- 
der the 3lst section of the 111th chapter of the Revised 
Statutes. 

The indictment sets forth, “that Clarissa, a slave, late the 
property of one Arthur Butt, with force and arms, &c. unlaw- 
fully did hire her own time, contrary to the form of the statute 
insuch case made and provided.” The first clause of the section, 
under which these proceedings are instituted, is as follows : “It 
shall not be lawful, under any pretence whatever, for any person 
or persons to allow his, or her, or their slave, or any slave under 
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his, her or their command or direction, to hire his, her or their Dec. 1844. 
time, under the penalty of forfeiting the sum of forty dollars,“ .... 


for each and every offence, to be recoveréd before any justice 


of the peace, to the sole benefit of the party prosecuting.” . 


The succeeding clause declares, “it shall be the duty of the 
grand jury, both in the County and Superior Court, to make 
presentment of any slave, who shall be permitted by his or 
her master or mistress to go at large, having hired his or her 
time.” ‘The clause then goes on to provide for a trial by jury, 
the owner having received ten days notice before the sitting 
of the court; and if the jury shall find that the presentment 
is true, the slave shall be hired out by the sheriff, at public 
auction, for the space of one year, he taking bond for the hire, 
payable to the State of North Carolina, for the use of the 
poor of the county. It will be perceived, that by the first 
clause, a pecuniary fine is inflicted on the owner of the slave 
for hiring to him his time, and that the legislature has said, by 
whom and to whose use the penalty shall be recovered, to 
wit, by any person prosecuting orsuing for the same, and to his 
own use, before any magistrate. For the offence contained in 
this clause, no indictment can be sustained against the master, 
his personal liability is for the penalty of forty dollars; State 
v.Clemons, 3 Dev. 472. Nor is the slave subject to any proceed- 
ings. The succeeding clause points out when the criminal pro- 
cess shall issue, and against whom—not against the master, but 
the slave. It is under this part of the action, that this indict- 
ment or presentment has been framed ;- and we are of opinion 
it cannot be sustained, because it does not set forth the offence 
the statute intended to punish. The crime’consists not alone 
in the slave being permitted to hire his or her time, but also 
being suffered by the master to goat large—both circumstan- 
ces must exist, and both must be charged. Every indictment 
must contain on its face a complete description of such facts 
and circumstances, as constitute the crime. This is necessa- 
ry, as well for the individual charged, to enable him to prepare 
his testimony, and to protect him against any future liability 
to a prosecution for the same offence, as for the court to enable 
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Dec. 1844.them, in looking into the record, to decide whether the facts 


State 
v 
Clarissa. 


charged are sufficient to support a conviction of the particular 
crime stated ; and, also, in some cases, to guide them in inflict- 
ing the appropriate punishment. Starkie’s Crim. Plead. 73, 266. 
The indictment in this case simply charges a hiring of her time 
by the slave, Clarissa. For aught that appears on it, she never 
was permitted to go at large, which is indeed the gravamen 
of the offence—in other words the overt act—and essentially 
necessary to its completion. For this reason, the indictment 
is defective. A motion was made in the Superior Court to 
quash the indictment for two reasons ; the first, that the act 
of 1794 was repealed or superseded by that of 1831, and 2d, 
that by theact of 94, the proceeding ought to have been by 
presentment and not by indictment, and that the Superior 
Court had not jurisdiction. We should not notice these ob- 
jections, as we sustain the judgment on other grounds, but 
from the apprehension that from our silence, it might be sup- 
posed we concur in them. Wedo not accede to the correct- 
ness of either proposition. Both the act of 1794 and 1831 are 
embodied in the 111th chapter of the revised statutes, the form- 
er constituting the 3lst section, and the latter the 32d; and 
each act or section was intended to punish different offences. 
The act of 94 intended to punish the master with the loss of 
the time of his slave, for permitting him to go at large, and 
having hired his time—the 32d section was directed to another 
offence, considered by the legislature more pernicious to the 
community than the former, the permitting slaves to act as 
freemen; and if any owner “ consent orconnive at the com- 
mission of such offence, he shall be subject to indictment, and 
on conviction be fined by the court not exceeding one hundred 
dollars.” ‘To constitute this offence, it is not necessary that 
the slave should hire his time; on the contrary, it suppeses 
that the master has abandoned all control of the slave, and in 
this way, endeavored to emancipate him or her without ob- 
serving the requisitions ofthe law. Under the act of ’94, or 
the 31st sec. of the 111th ch. of the revised statutes, the master 
is not liable to any indictment. Under that of 1831, he is. 





OF NORTH CAROLINA. 


The act of ’94, it is true, uses the word presentment; wecon- Dec. 1844. 


sider it here the same as indictment, and the 31st section ex- 
pressly extends the jurisdiction of the Superior Court to the 
offence. 

This decision must be certified to the Superior Court of 
Pasquotank County. 


Per Curiam, Ordered accordingly. 


DEN ON DEM. OF THOMAS BRANTLEY & AL. tvs. WILSON C. 
WHITAKER. 


A. by will executed in the year 1803, (in which year he died) devised land to 
his two daughters H. B. and 8. B., to them and their heirs, “ and ff they 
should die without an heir, then to his wife B.” The daughters died with- 
out issue. Held that the limitation over was too remote, the will having 
been made before our act of 1827. 


Appeal from the Superior Court of Law of Halifax Coun- 
ty, at the Fall Term, 1844, his Honor Judge CaLpwE 1 presi- 
ding. 

This was an action of Ejectment, in which, under the in- 
struction of the court, the jury found a verdict for the plain- 
tiff, Judgment being rendered accordingly, the defendant ap- 


pealed. 
The facts are stated in the opinion delivered in this court. 


B. F. Moore for the plaintiff. 
Attorney General for the defendant. 


DaniEt, J. In the year 1803, Robert R. Brantley made 
his will and died. He devised the land in controversy to his 
wife Bethur Brantley, during her widowhood, and on the event 
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of her marriage, (which event happened) then over to his two 
daughters, Harriet Brantley and Sarah Brantley, to them and 
to their heirs, “and if they should die without an heir, then 
to return to my wife Bethur Brantley.” The two daughters 
have died without issue, and the lessors of the plaintiff are 
their heirs at law. The defendant claims title under Bethur 
Brantley. The two daughters took a fee simple in the land 
as tenants in common, and the question is, whether the exec- 
utory devise over to Bethur Brantly, on the death of the two 
daughters without an heir, is, or is not too remote and void. 
If the limitation over had vested on the event that the two 
daughters died without children, it would have been a good 
limitation, as that event must necessarily have been known 
during the life or lives of persons in being, or twenty-one 
years thereafter. But the word heir, used by the testator, can- 
not be construed children, as there is nothing in the will to 
authorize us to change its technical signification. By the 
will, Bethur Brantley was not to take the land, as long as 
there was a person or persons to be found, who could entitle 
himself or themselves to the character of heir or heirs to the 
two deceased daughters. Such persons may perhaps be found 
long after the death of the two daughters, for the collateral re- 
lations of the two daughters would be their heir or heirs ad 
infinitum. And untii such collateral stocks should become 
exhausted, Bethur Brantley never could take, by the very 
terms of the will. The present lessors of the plaintiff are 
now heirs to the two daughters. The limitation over to Be- 
thur Brantley is tao remote, and is therefore void. The will 
was made before our act of Assembly on the subject. 


Per Curiam, Judgment affirmed. 
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C. DUDLEY’S EX’RS TO THE USE OF THE WARDENS, &c. vs. 
LEWIS T. OLIVER & AL. 


It must appear on the record that a majority of the justices were present in the Dec. 1844. 
County Court when the poor tax was laid, otherwise the sureties in the she. ~~~ 
riff’s bond will not be bound for it. 


Appeal from the Superior Court of Law of Jones County, 
at the Spring Term, 1844, his Honor Judge Manty presiding. 

This was an action of debt on a Sheriff’s bond, to which 
the defendants were sureties. Under the instruction of the 
court the jury founda verdict for the plaintiff, and judgment 
being rendered accordingly, the defendants appealed to the 
Supreme Court. 'The facts are stated in the opinion delivered 
in this court. 


J. H. Bryan for the plaintiff. 
J. W. Bryan and fredell for the defendants. 


DanieEt, J. This was an action of debt on the sheriff’s 
bond, mentioned in the case, given at May sessions, 1828, of 
Onslow County Court, Ly Brice Fonville, sheriff, and the de- 
fendants as his sureties on the same. The breach assigned 
was that Fonville failed to account for the taxes intended to 
support the poor of said county, laid on the list of property for 
the year 1828. ‘The defendants pleaded “ conditions per form- 
ed” and “conditions not broken.” ‘The plaintiff, to shew that 
the tax for the poor of the county, on the list of property for 
the year 1828, had been laid by the court at May sessions, 
1829, produced a copy of the record of the said court of May 
sessions, 1829 ; and the said record showed that the said court 
was composed of James Thompson, William Jones, William 
Mitchell, Luke Huggins and others, esqrs.; without stating 
that they composed a majority of the justices of the county. 
The act of assembly (Rev. St. ch. 89, sec. 9) declares that the 
County Court must be composed of a majority of the justices 
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Dec. 1844. of the county, when a tax for the poor is laid. The Judge in- 





structed the jury, that the plaintiff was entitled to recover. 
Weare of a different opinion. The defendants are sureties ; 
they are not liable for the failure of the sheriff to collect and 
pay over any tax, not Jaid by a court having a majority of the 
justices on the bench, as no other court had authority to lay a 
lawful tax. 'Thedefendants were only bound, that Fonville 
should collect and pay over all lawful taxes. There must be 
a new trial. 


Per Curiam, Judgment reversed, and a 
venire de novo awarded. 


DANIEL WILKINSON & AL. vs. JOHN GILCHRIST & AL. 


All of the plaintiffs, or all of the defendants, must join in an appeal from an 
inferior court, or the appeal will be dismissed. 

Where there are several plaintiffs in an action of éort, and after the pleadings 
are made up, one of the plaintiffs comes into court and enters a refrazit, the 
proper course for the court is to permit his name to be stricken from the 
writ and declaration, and suffer the other plaintiffs to proceed with the suit. 
In such a ease, the court should not suffer the defendant to amend his plead- 
ings by pleading in abatement the want of the proper plaintiffs. 

If one of the plaintiffs releases to the defendant, the defendant may plead this 
release in bar since the last continuance, and in England, the other plain- 
tiffs may reply per fraudem, and have this issue tried atlaw. But in our 
State, the practice has been to leave the parties to their remedy in Equity. 


Appeal from the Superior Court of Law of Richmond 
County, at the Fall Term, 1844, his Honor Judge Baitey 
presiding. 

This was an action of trespass guare clausum fregit, 
brought by nine persons as plaintifis, styling themselves, “El- 
ders and Trustees of the Church of Centre Congregation.” 
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‘The suit was returnable to Fall Term, 1843. At the Fall Dec. 184. 





Term, 1844, Daniel McKinnon, one of the plaintiffs, came \ 
into court in proper person, and prayed leave to enter a re- 
trazit, and moved to dismiss the suit, as having been institu- 
ted without his knowledge, and against his will, and thereup- 
on directed the said suit to be dismissed. Danie] Wilkinson, 
and all the plaintiffs, except McKinnon, objected to the motion 
of McKinnon, and opposed the dismission of the suit, claim- 
ing title to the “locus in quo” under a deed, which they of- 
fered to produce, and alleging that they expected to shew pos- 
session of the “locus in quo,” by proving that it was embraced 
in the boundaries of the said deed ; but the court permitted 
the said Daniel McKinnon to enter a refrazit, and ordered 
the suit to be dismissed. The other plaintiffs prayed an ap- 
peal from this order to the Supreme Court, which prayer for 
an appeal was opposed by the said McKinnon, he dissenting 
therefrom and protesting against it. The court, yielding to 
the earnest entreaty of the other plaintiffs, permitted the ap- 
peal to be taken ; Gilchrist and McKay, the defendants in the 
suit, opposing the said appeal, and insisting that there was 
nothing to appeal from; that the suit, to which they were de- 
fendants, could not be carried up by appeal in the way pro- 

posed. 


Strange for the plaintiffs. 
No counsel in this court for the defendants. 


DanieEL, J. This court has heretofore decided, that all the 
plaintiffs or defendants in a suit must assent, before an appeal 
can be taken from the order, judgment or decree of an inferior 
court. If one or more of the parties, plaintiffs or defendants 
dissent, an appeal cannot be taken by the others. The reason 
for this rule of law will be foundin Gilliam v. Hicks, 4 Dev. 
217. We have no jurisdiction over this case, and therefore 
we must dismiss the appeal out of this court. 

But we will say that we think the judge erred, in extending 
the effect of McKinnon’s refrazit to all the plaintiffs against 
their will. It does not appear that McKinnon ever acted asa 
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Dee. 1844. trustee to the said church; he might therefore have released 
Wilkinson *° the defendants, which release they might have pleaded since 


Vv 
Gilchrist. 


the last continuance, in bar of the action. Emery v. Muck- 
law, 10 Bingh. Rep. 23. In England, to such a plea, the 
plaintiff might reply per fraudem, and try it at law, (Ibid. 
23 ;) but in this State the practice always has been to leave 
the parties to a court of equity, to decide whether such a release 
was fraudulently obtained. But the more proper course on this 
motion, it seems to us, would have been to permit McKinnon 
to strike his name out of the writ and declaration ; and then, 
if the other plaintiffs could have gone on in the action without 
him, they should have been permitted to do so. In this case, 
it is probable that the other plaintiffs might have proceeded in 
the cause, without McKinnon ; asit is not to be presumed that 
the court would have permitted them to have pleaded in abate- 
ment that McKennon, one ofthe tenants in common of the 
land, was not made a party plaintiff, as by his retrazit he was 
forever barred from bringing another action for the same cause; 
2 Arch. Prac. 250; and it being an action in éort, the defen- 
dants could not have taken advantage of the non-joinder of 
McKinnon on the general issue. However that may be, we 
must dissmiss the appeal from this court for the reason first 
mentioned. 


Per Curiam, Appeal dismissed. 














OF NORTH CAROLINA. 


WILLIAM NEWMAN ts. WILLIAM TABOR. 
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In an action of assumpsit for goods sold and delivered, brought in the County Dec. 1844. 


Court, the damages were laid at $200. Theevidence in support of the ac- 
tion was on the following instrument: “ April 22d, 1840. Received 1500 
(hundred) weight of bacon at 6 cents, and 128 Ibs, of lard. (Signed) Wm. 
Tabor.” On the back was endorsed, “Credit $36, paid April 22d.” The 
jury founda verdict for $76 20 cents, Held, that this instrument was neither 
a promissory note nor a liquidated account, and therefore the case did not 
come within the provisions of the act of 1826, (Rev. Stat. ch. 31. sec: 40,) 
prohibiting the courts from taking jurisdiction of any sum less than $100 
due by bond, note or liquidated account. 

Held also, that if this were not so, yet the court could not dismiss the suit on 
motion, as the action was “ commenced” for more than $100—the defend- 
ant’s objection should have been urged by a plea in abatement. 

The case of Clark v. Cameron, 4 Ired, 161, cited and approved, 


Appeal from the Superior Court of Law of Rutherford 
County, at the Fall Term, 1844, his Honor Judge BatTLe 
presiding. 

This was an action of assumpsit, brought in the County 
Court, in which the plaintiff declared in a single count for 
goods sold and delivered, and laid the damages at $200. _Is- 
sue was joined on non-assumpsit, and the plaintiff had a ver- 
dict for $60 60, and from the judgment for that sum and costs, 
the defendant appealed. On the trial in the Superior Court, 
the plaintiff gave in evidence, amongst other things, a writing 
under the hand of the defendant in the following words and 
figures : 

“ April 22d, 1840. Received 1500 (hundred) weight of ba- 
con at 6 cents, and 128 Ibs. of lard. (Signed,) 

WM. TABOR.” 


The paper had also on it this memorandum: “ Credit $36, 
paid April 22nd ;” thereupon the defendant moved to dismiss 
the suit, because the County Court had no jurisdiction of the 
case ; but the court held that the motion came too lafe, and re- 
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Dec. 1844. fused it, and gave judgment for the plaintiff on the verdict, 





Newma 


v 
Tabor. 


~and the defendant appealed. 


No counsel appeared on either side in this court. 


Rurrin, C. J. The judgment, in the opinion of the court, 
ought to be affirmed. We do not think the period, at which 
the motion was made, material; for the motion would have 
been properly refused, no matter at what time it might have 
been made. We suppose it to have been founded on the act 
of 1826; which provides, that “if any suit shall be commenced 
in any County Court for any sum of less value than $100 due 
by bond, promissory note, or liquidated account, signed by the 
party to be charged thereby, the same shall be dismissed by 
the court.” Here the plaintiff’s demand was not due by bond, 
promissory note, nor even liquidated account. It does not 
appear in the paper, from whom the defendant received the 
bacon and lard, nor the price of the latter, nor whether they 
were received as a payment to Tabor or on a purchase by him. 
The instrument is so imperfect as not to constitute, in itself,a 
cause of action, or amount to plenary evidence in this action 
of assumpsit, without the aid of other evidence, to supply its 
defects. 1t does not purport to be a liquidated account, at least, 
between these parties. ‘Therefore, the County Court had ju- 
risdiction, and if the objection had been taken by plea in abate- 
ment, the plaintiff would have been entitled to judgment. 

But if that had been otherwise, the defendant could only 
have taken advantage of the want of jurisdiction in the County 
Court by plea of abatement, and not on a motion to non-suit 
the plaintiff, or, as it is called, dismiss his suit. The case is 
precisely that of Clark v. Cameron, 4 Ired. 161; in which 
we held, that under the act of 1826 a plea in abatement is the 
only method by which the want of jurisdiction in the County 
Court can be insisted on, unless the suit be “commenced” for 
less than $100; that is, unless the plaintiff demand less than 
that sum in his declaration. The common law requires a 
plea to the jurisdiction, so as to shew that the defendant ob- 
jects to it and declines going into the merits by an issue to a 
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jury. Our statutes have enacted two exceptions to the rule. Dec. 1844. 


One is, that if it appear in the declaration, in a suit brought to 
the County Court, that it has been “commenced” for less than 
$100, the court shail “ dismiss ” it; which, we suppose, means, 
shall give judgment against the plaintiff for the costs, as upon 
anon-suit. The other is, that if the plaintiff demand in his 
declaration a greater sum than $100, but recover less than that 
sum, “the verdict shall be set aside, and the plaintiff shall be 
non-suited, and pay costs.” But this lastis expressly confined 
to the Superior Courts, Rev. St. c.31,s. 42; and does not, 
therefore, embrace this action, which was brought in the Coun- 
ty Court. 


Per Curiam, Judgment affirmed. 


DEN EX DEM. CALVIN EDNEY & AL. vs. JAMES WILSON. 


The lessors of the plaintiff claimed under a sale by execution, tested in 
March, 1832, against one Lewis. The defendant shewed that Lewis had 
only an equitable title, and that by bond, bearing date in January, 1832, he 
had contracted to sell the same to the defendant—Aeld, first, that the title-of 
Lewis having been equitable, the defendant could not therefore be estopped 
from insisting thereon. 

Held, secondly, that Lewis by his bond had conveyed all his equitable interest 
to the defendant, before the teste of the plaintiff’s execution, and therefore 
there was nothing on which that execution could be levied. 


Appeal from the Superior Court of Law of Yancy Coun- 
ty, at the Fall Term, 1844, his Honor Judge Batr ze presi- 
ding. 
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Dee. 1844. ‘The lessors of the plaintiff claimed the premises in dispute, 
“Edney 9S the purchasers thereof, at an execution sale of the proper- 
onto ty of William J. Lewis. The plaintiff alleged, that the de- 
* fendant also claimed under the said Lewis, and gave him no- 
tice to produce on the trial the contract or instruments under 
which he claimed; and, accordingly, the defendant produced 
the bonds hereinafter mentioned, and the plaintiff read them 
to the jury. The one is an obligation, dated the 3d of Janu- 
ary, 1832, given by William J. Lewis to the present defend- 
ant, in the penalty of $800, with condition that he would, on 
request, convey or cause to be conveyed to Wilson the premi- 
ses in dispute, which are therein described as being part of a 
tract of land, which Blake Piercey had before agreed to sell to 
James Wilson, (the defendant) and bound himself, Piercey, by 
bond, to convey to said Wilson, and which land the said Wil- 
son had sold to the said Lewis, and transferred by assigning to 
Lewis the said bond so given by Piercey. The other bond 
i produced by the defendant was that referred to in the one just 
i mentioned, and is an obligation, dated November 14th, 1828, 



















































1 given by Blake Piercey to James Wilson, in the penalty of 
$1000, with condition that he would convey to said Wilson, 
or his assigns, a certain tract of land therein described ; which, 
\ it is admitted, includes, as a part of it, the premises in dispute. 
i On this bond is an indorsement, dated January 23rd, 1830, 
| purporting to be a contract of sale from Wilson to Lewis, of 
i the land mentioned in the bond, and to be an assignment of 
. the bond to Lewis. 

In March, 1832, judgment was rendered against William 
J. Lewis, and execution issued thereon in July following, on 
which the premises were sold, and the lessors of the plaintiff 
bought them ; the present defendant being then in possession 
under his contract of re-purchase. 

On the trial the counsel for the plaintiff contended, that the 
defendant, claiming under Lewis, was estopped to deny a le- 
gal title in him; or, at all events, that Lewis had such an 
equitable title as was subject to be sold under execution, so 
that the legal title would pass to the purchaser. But the court 
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held otherwise, and the plaintiff submitted to a non-suit and Dec. 1844. 


appealed. 


Francis for the plaintiff. 
No counsel for the defendant. 


Rurrin, C. J. The title.of Lewis appeared, upon the 
plaintiff’s own evidence, to have been but equitable at any 
time, and, consequently, the defendant could not be estopped 
from insisting thereon. 

If Lewis be considered as the cestui que trust in fee, then 
the land was not subject to the execution, under which it was 
sold, because, before execution sued, Lewis had contracted to 
sell to the defendant, which amounted to an assignment of the 
trust, and took the case out of the act of 1812. Hall v. Har- 
ris, 3 Ired. Eq. 289. Indeed, Lewis’ sale to the defendant 
was some months before the teste of the executions, and even 
the rendering of the judgments against Lewis, and it is not 
impeached for fraud ; so that there could be nothing in him, 
either at law or in equity, liable to execution. 


Per Curiam, J udgment affirmed, 
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ZACHARIAH TRICE ts. JAMES C, TURRENTINE. 


Dec. 1844. Whena joint judgment is obtained against three, and a ca. sa. issued against 





all, and the sheriff is directed by the plaintiff not to execute the ca. sa. on two, 
and he accordingly forbears to do so, the plaintiff cannot proceed against the 
bail of the third defendant, although as to him, the ca. sa. is returned non 
est inventus, — 


Appeal from the Superior Court of Law of Orange Coun- 
ty, at the Special ‘Term in June, 1844, his Honor Judge Ba1- 
LEY presiding. 

This was a scire facias against bail. The plaintiff sought 
to subject the defendant, who was the sheriff of Orange coun- 
ty, as the specialbail of one Nathaniel J. King, to the payment 
of a judgment, which he had recovered in Orange County 
Court against the said King, and Henderson, Norfleet and 
Durham. The defendant, among other pleas, pleaded “nul 
tiel record, no ca. 8a., ca. sa. Void as against principal.” The 
plaintiff offered in evidence a copy of the record of his suit 
and judgment against the said King and others, and also the 
ca. sa. issued upon the judgment. On the return of the orig- 
inal writ, it appeared that the defendant, then sheriff of Orange, 
had taken no bail from Nathaniel J. King—and it was admitted 
that the plaintiff had directed him not to take bail from the 
other defendants. The return on the ca. sa. was as follows : 
« King not to be found. Iam directed by the plaintiff’s at- 
torney to execute this process on King only—see endorsement 
hereon.” ‘This endorsement was: “I am instructed by the 
plaintiff to direct the sheriff to execute this ca. sa. upon King 
only. January 17th, 1842.” Signed, “J. W. Norwood, Atto.” 
For the defendant it was contended, that the plaintiff was not 
entitled to recover for the following reasons: first, that the 
ca. sa. issued to the sheriff did not correspond with the judg- 
ment, for that the judgment was against Henderson, Norfleet, 
Durham and King, and the ca. sa. only against the three last, 
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and was therefore yoid ; and in support of this objection, he Dee. 1844. 


offered in evidence the original entry of the judgment on the 
records of the County Court, which corresponded with that 





recited in the sci. fa., being against Norfleet, Durham and T™tentne 


King only, except that it had this caption in addition, viz: 
“ Trice v. Henderson & al.” Secondly, that the sci. fa. 
charged that the defendant was the bail of Norfleet, Durham 
and King, when he had been instructed to take no bail of the 
two first, which fact was admitted. Thirdly, that the sheriff 
was not permitted to execute the ca. sa. upon Durham and 
Norfleet by the plaintiff, but was directed to serve it on King 
only. The defendant called upon J. W. Norwood, as a wit- 
ness, to prove some payments upon the judgment. He stated 
that the obligation, upon which the judgment had been ob- 
tained, was assigned to him by Trice for the benefit of certain 
of his creditors—that he had had the management of the 
judgment—that the defendants had received the full benefit of 
all payments, made by them or any of them, at the time the 
judgment was rendered, and nothing had since been paid to 
his knowledge. He further stated, that the defendants, Nor- 
fleet and Durham, were insolvent at the time the judgment 
was obtained, and had continued to be so, and for that reason 
the sheriff had been instructed not to execute the ca. sa. upon 
them. 

His Honor overruled all the objections of the defendant, 
and decided all the issues to the court in favor of the plaintiff, 
and the jury found all the issues of fact in his favor. Judg- 
ment being rendered accordingly, the defendant appealed to 
the Supreme Court. 


Norwood, Venable and Iredell for the plaintiff. 
Badger and Waddell for the defendant. 


Dantet, J. Is the bail of King liable to satisfy the plain- 
tiff’s joint judgment against King, Norfleet and Durham, upon 
a return of non est inventus against King only? The act of 
assembly, Rev. Stat. ch. 10 sec. 3 declares, that the plaintiff 
shall not have execution against the bail, until aca. sa. be first 
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Dec. 1844. returned that the defendant is not to be found in his proper 
Trice County, and no scire facias shall issue against the bail, until 


such ca. ea. shall have been returned non est inventus. The 
execution must be in the joint names of all the plaintiffs or 
defendants, and must in other respects pursue the judgment. 
1 Ld. Ray. 244, 1 Salk. 319, 2 Lord Ray, 808. And did not 
the legislature require, that the return of the sheriff should be 
as broad as the execution, before any of the bail of the defen- 
fendants should be subjected to the plaintiff’s demand? We 
think, that the legislature considered all the defendants in the 
execution as principal debtors, and the bail of all or any of the 
defendants, as quasi sureties only. And before these sureties 
(the bail) should be looked to for the debt by the plaintiff in 
the execution, he should shew, that he had by a ca. sa., re- 
turned non est inventus against all the principals, been unable 
to get his debt. In England, the law is, that the ca. sa. is not 
intended to be executed by the sheriff; it is there required on- 
ly to remain in the sheriff ’s office four days, which is consid- 
ered to be notice to the defendants to surrender themselves, 
and likewise notice to the bail, that if their principal do not 
surrender, they (the bail) will be looked to for the debt. In 
England, after the four days, the sheriff returns mon est in- 
ventus, as to all the defendants in the execution, although he 
well knows they are all in his county. This being the law, 
the bail here as there are not to be called upon by a scire fa- 
cias to pay the judgment or surrender their principals, until 
the plaintiff has had his ca. sa. returned non est inventus, as 
to all the defendants in it, or put in jail those defendants in 
the execution, who may be found by the sheriff, and arrested 
under the ca. sa. Were not this the law, the plaintiff in a ca. 
sa. might discharge a solvent defendant, and pursue the bail 
of an absconding defendant in the same execution, and get the 
debt out of him, and leave him remediless as to the solvent 
defendant. For we have decided in this court, that the bail 
of one partner, who has paid the debt, cannot bring assumpsit 
for money paid against the other partner. The case of Fer- 
raliv. Brickell, bail of Lowe, decided at this term (ante p.) 
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does not conflict with this case; for Hawkins, the co- Dec. 1844. 





defendant with Lowe in the ca. sa., had been in fact arrest-""7 


ed under it, and would have been put in jail, had he not dis- 
charged himself from the ca. sa. by giving bond and bail un- 
der the insolvent law. ‘The said bail under the insolvent act 
afterwards surrendered Hawkinsin open court, and Ferrall 
did not then move the court to commit him to jail. Here we 
see that Hawkins had been discharged from the imprisonment 
under the ca. sa., not by Ferrall, but by force of the law (the 
insolvent law ;) and, therefore, the bail of Lowe, the other co- 
defendant in the ca. sa., had no right to complain of the con- 
duct of the plaintiff in the execution. But thatisa very dif- 
ferent case from the one now before us ; for in law it was, as 
to the bail of Lowe, tantamount to Hawkins having been put 
to jail. But in this case, Norfleet and Durham are not, by the 
law, taken out of the custody of the sheriff under the ca. sa., 
but they are, by the active management of the plaintiff in the 
ca. sa., prevented from ever being arrested by the sheriff un- 
der that execution. 

It is further urged, that the sheriff, by not taking bail from 
the defendants in the original action, has thereby made him- 
self special bail for all, yet that the contract by him is several, 
and the same as if bail bonds had been taken by the sheriff 
from each of the defendants with separate and distinct bail— 
in which case the bail of each would be answerable only for 
the appearance of his principal. And it is asked for what pur- 
pose shall a ca. sa. be returned as to any but the one, for which 
the bail, who is sought to be charged, is answerable. If he 
pays the debt for his principa!, he has no claim upon any of 
the other principals for contribution. 

We acknowledge the correctness of the latter principle, but 
not the conclusion drawn from it. It is true, in the case put, 
the bail is not entitled to contribution, but his interest in the 
appearance of the others, is not confined to that view. He 
has an interest that the defendants shall all be before the court. 
If one of them has paid the debt or has been released by the 
plaintiff, the payment or release will operate to the benefit of 


v 


Turrentine 
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Dec. 1844. all the defendants and their respective bail; or, if they have 
Trice "0t paid the money or been released, if arrested on a ca. sa. 
v they may find means through the interference of friends, or 
Turrentin® from secret resources, to discharge it. Upon a contrary prac- 
tice, the protection, which the law intended for the bail, may 
often prove entirely illusive. ‘There are two defendants—one 
of them pays the debt—it is a private transaction between him 
and the plaintiff—the other is insolvent and has left the coun- 
try. A ca. sa. issues against both—the one that is solvent and 
has paid the debt is here, and the sheriff is directed not to ar- 
rest him—the execution is returned not found as to the insol- 
vent, who has absconded—and the bail is fixed. It is asked 
why arrest the other defendant—he did not undertake for him. 
The answer is, if arrested, the fact of the payment by him 
would at once be made to appear, and the responsibility of the 
bail of the other be discharged. We believe the act of As- 
sembly was intended for the benefit of the bail—and requires 
on the part of every plaintiff good faith in his efforts to recov- 

er the debt from the principals. 
We think the judge erred when he instructed the jury, that 
the evidence produced warranted them in finding the issues 

in favor of the plaintiff. 

















Per Curiam, Judgment reversed, and 
venire de noro.. 
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HARRISON M. WAUGH ws. HENRY G. HAMPTON: 


A ca. sa. issued on a judgment against several persons, must be returned as Dec. 1644. 


to all, before the bail of any one can be subjected. 


Appeal from the Superior Court of Law of Surry Coun- 
ty, at the Fall Term, 1842, his Honor Judge Nass presi- 
ding. 

This was a scire facias against the defendant as bail of 
one Samuel Falkner and Joseph M. Richardson. The de- 
fendant pleaded nul tiel record, no ca. sa. &c. The court 
found the issue as to nul tiel record in favor of the plain- 
tiff; and the jury, under the instructions of the court, found 
the issue of fact as to the ca. sa. in favor of the defendant. 
Judgment being rendered accordingly, the defendant appealed. 

The facts are stated in the opinion delivered in this 
court. 


Morehead for the plaintiff. 
J. H. Bryan and Boyden for the defendant. 


Danie, J. The defendant was sheriff of Surry, and on 
writ at the instance of the plaintiff, he arrested the six defen. 
dants mentioned in the writ, and returned no bail bond with 
the writ. There was judgment against the said six persons; 
on which, first a fi. fa., and then a ca. sa. issued. The sheriff 
returned the ca. sa. non est inventus as to Richardson and 
Falkner, two of the defendants in the execution; and made 
no return as to the other four, whose names were in the exe- 
cution. The plaintiff made no motion to the court against the 
sheriff on account of his defective return, but issued his scire 
facias against him, to subject him under the statute as special 
bail to Richardson and Falkner. The sheriff pleaded, first, 
that there was no ca. sa. returned non est inventus. And 
secondly, that the plaintiff had issued a fi. fa. before he issued 

30 
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Dec. 1844. his ca. sa. ‘The court was of opinion, and so instructed the 


wa 


Hampton. 


jury, that the ca. sa. produced by the plaintiff in evidence did 
not sufficiently support his side of the first of the above issues. 
And we are of the same opinion. The ca. sa.in England is 
generally but a formal writ, not intended to be executed, but to 
be simply lodged in the sheriff's office, to remain there four 
days, and then to be returned non est inventus. It is placed 
there only as notice to the bail, that they are looked to on their 
bail pieces. But it has been repeatedly decided in this State, 
that a ca. sa. here is intended to be an effectual execution, and 
to be enforced against the defendants, if to be found in the 
county; and that for the benefit of all the persons concerned— 
the plaintiff, the defendants, and each of them, and their bail 
and each of them. ‘The law requires that the ca. sa. should 
be as broad as the judgment—should not the return then be 
as broad as the execution, before the bail is liable? We be- 
lieve that there is not an authority to be found, either in the 
English or American law books, to support the plaintiff in his 
demand. We find, that where one of the defendants ina ca. 
sa. has been arrested, and returned by the sheriff to be in pri- 
son, and the other is returned non est inventus, the plaintiff 
may then have sci. fa. against the bail of him that has fled the 
country. But in said case, the plaintiff had procured a full 
return of the ca. sa. to be made, as to all the defendants in it. 
If the defendants lived in different counties, still, if the plain- 
tiff thought proper to take a joint judgment against them all, 
he would be compelled to make his ca. sa. to each of the sev- 
eral sheriffs, if he chose so to proceed, as broad as his judg- 
ment. And before he could be able to proceed against the bail 
of any one of such defendants, the sheriff should, as it seems 
to us, make his return as broad as the ca. sa. It may be asked 
what right has the bail of one of the defendants to demand 
any thing more of the plaintiff than to shew a ca. sa. as to his 
principal, and a return:on it of non est inventus? The an- 
swer seems to be at hand: it is because the bail, by law, has a 
right to see that a proper ca. sa. against ali the defendants has 
been issued, and placed in the hands of the sheriff to be effec- 
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tually executed by him. Ifhe has aright to demand of the Dec. 1844. 


plaintiff to do all this, as a preliminary step in pursuing him 
as bail, would it not be absurd, and apparently trifling with 
the forms of judicial proceeding, for the plaintiff to be then 
permitted to turn round to him, and tell him, sir, you now have 
no right to demand, that the sheriff shall make any other re- 
turn on the ca. sa. to save you from liability, except as against 
your own principal ? We must again say, that we think that 
the evidence was not sufficient in law to support the issue; 
secondly, although a fi. fa. has first been issued, the bail are 
not thereby discharged, but are still on a ca. sa., being sub- 
sequently returned non est inventus, subject to be proceeded 
against. Petersdorff on Bail, 335. 


Pes Curiam, Judgment affirmed. 


Waugh 


v 
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GEORGE WILLIAMSON & AL. vs. WILLIAM CHILES. 


Dec. 1844. A. B. and C. agreed on the 11th of January, 1842, to indemnify D. and E. for 
advances made by the later to F. during the year 1842, each (including D. 
and E.) to be responsible for a sum not exceeding five hundred dolJars each. 
On the 6th of January, 1843, the said parties, together with G., the defend- 
ant, covenanted “to continue their responsibility for F. for and during the 
year 1843, upon the same terms and for the same purposes as set forth in 
the foregoing covenant for the year 1842,” with the same limitation as to 
the responsibility of the parties to five hundred. One of the parties proved 
to be insolvent. 

Held by the court, that the defendant G. was only responsible for advances 
made in the year 1843. 

Secondly, that neither of the guarantors was responsible for more than five 
hundred dollars in either of the years—and that it was a several contract so 
that none were responsible for the share to be contributed by one, who proved 
insolvent. 


Appeal from the Superior Court of Law of Caswell Coun- 
ty, at the Fall Term, 1844, his Honor Judge Pearson presi- 
ding. 

This was an action of covenant, in which the following 
case agreed was submitted to the court. On the 11th day of 
January, 1842, certain persons, of whom the defendant was 
not one, entered into the following covenant, viz: 

« This agreement witnesseth, that whereas, we, the under- 
signed, together with George Williamson, Hiram Henderson, 
and Nathaniel M. Roane,” (who are the plaintiffs in this suit,) 
“are desirous of lending our assistance and encouragement to 
Mr. Wyatt Walker, coachmaker in Yanceyville, to enable him 
to sustain himself and carry on his business of coach making 
in the said town of Yanceyville, and to this end we have en- 
tered into an arrangement with the said Williamson, Hender- 
son and Roane, by the terms of which arrangement the said 
Williamson, Henderson and Roane have undertaken and a- 
greed to become endorsers for the said Wyatt Walker, to ena- 
ble him to raise funds to carry on his coach making business 
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in the town of Yanceyville, for the year 1842; and we, the Dec. 1844. 
undersigned, have on our part agreed to indemnify the said Wiis, 
Williamson, Henderson and Roane, on account of the liabili- son 
ty which they have agreed to assume as aforesaid, to the ex- Chiles. 
tent herein set forth, viz: the said Williamson, Henderson and 
Roane have agreed to lend their names as endorsers to the 
said Walker, at any time when he may desire it, during the 
year 1842, to enable him to raise funds to carry on his said 
business ; and we bind ourselves, in the event the said Wil- 
liamson, Henderson and Roan should sustain Joss, by reason 
of their liability aforesaid, to bear each of us in equal propor- 
tions with the said Williamson, Henderson and Roane, any 
loss, which they may thus sustain ; provided, nevertheless, 
and it is hereby expressly understood and agreed, by and be- 
tween all parties concerned in this agreement, that we the un- 
dersigued, are not to be held responsible to an amount exceed- 
ing five hundred dollars each. In testimony whereof, &c.” 
Dated 11th of January, 1842, and signed and sealed by the 
parties. Onthe 6th day of January, 1843, the defendant, 
with the same parties, executed the following covenant, viz: 

“ We, the undersigned, covenant to continue their responsi- 
bility for Mr. Wyatt Walker, for and during the year 1843, 
upon the same terms and for the same purposes, as set forth in 
the foregoing covenant for the year 1842 ; but it is understood 
by all parties concerned, that Messrs. Williamson, Henderson 
and Roaneare only in anyevent to be responsible to the amount 
of five hundred dollars each, and the parties, whose names 
are undersigned, are to be responsible only to the amount of 
five hundred dollars each.” (Signed and sealed by the defen- 
dant, and the other parties.) The plaintiffs endorsed for Walk- 
er in the year 1842, to the amount of $2329 07, and in the 
year 1843, to the amount of $3435 77; and Walker failed in 
business, and is completely insolvent, so that the plaintiffs have 
had to pay the whole amount for which they became respon- 
sible as endorsers. A statement was exhibited, shewing the 
amount of their liability and the amount paid, including in- 
terest for each year. After the failure of Walker, Henry Wil- 
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Dee. 1844. lis, one of the covenantors, also failed and became insolvent, 
William. 224 the plaintiffs used due diligence to collect from him the 


son 
v 


Chiles. 


amount of his liability, but failed to collect any thing. 

If the defendant is liable for his rateable part of the respon- 
sibilities of the plaintiffs, incurred in 1842, and not renewed 
in 1843, and also liable for his rateable part, on account of 
Willis’ failure, then judgment is to be entered up against him 
for the sum of $615 79. If the defendant is liable for the 
responsibilities of the plaintiffs, incurred in 1842, and not re- 
newed in 1843, and not liable for any part of the loss by Wil- 
lis’ failure, then judgment is to be entered for the sum of 
$559 82. If the defendant be only responsible for his ratea- 
ble part of the responsibilities of the plaintiffs, incurred by ac- 
tual endorsements in 1843, and not responsible for any part of 
Willis’ failure, then judgment to be entered for $312; and if 
his rateable part of the loss by Willis is to be added to his part 
of the liability for 1843, then judgment to be entered for the 
sum of $355 05. Judgment to be entered against the defend- 
ant according to the opinien of the court upon the facts stated. 
But it is agreed that the defendant has already paid the plain- 
tiffs the sum of $100; so that that sum is to be deducted from 
the amount for which he may be held to be liable. 

The court was of opinion that the defendant was liable for 
the responsibilities of the plaintiffs, incurred by reason of their 
endorsements for Walker, as well in the year 1842, as in the 
year 1843, although the endorsements made, and responsibil- 
ities incurred by them in 1842, were in no way renewed in 
1843—the creditors forbearing to collect their claims, by rea- 
son of the old endorsements, until sometime in or after the 
year 1843. But the court held the defendant's liability to be 
limited to $500. ‘The court also held, that the defendant was 
liable for his rateable part of the loss by Willis’ failure; so 
that judgment was directed to be entered up for the sum of 
$572, which sum is made up of the $500, and the defendant's 
share of the loss by Willis, including interest on both sums— 
this amount to be subject to a deduction for the $100, paid by 
the defendant to the plaintiffs, leaving the amount of the judg- 
ment to be entered $472. 





OF NORTH CAROLINA. 
From this judgment the defendant appealed. 


Morehead and Norwood for the plaintiffs. 
E. G. Reade and Iredell for the defendant. 


Rurrin, C.J. The court is of opinion, that the defendant 
is bound for the endorsements of the year 1843 only. The 
terms of the agreement, as it seems to us, expressly confine it 
to that period: being that the parties “covenant to continue 
their responsibilities for Wyatt Walker, for, and during the 
year 1843.” The instrument adds, indeed, that this responsi- 
bility was “on the same terms, and for the same purposes, as 
set forth in the foregoing covenant for the year 1842.” This 
is not an adoption by the parties to the second agreement of 
the engagements of the first. It is apparent, that both instru- 
ments were written on the same paper ; and the object of nam- 
ing the prior in the latter was not to transfer the obligations of 
the one into the other, but merely by a reference to its terms 
for 1842, to give the terms of the agreement for 1843, without 
taking the trouble to write them in extenso in the same words 
with the former—saving only, the change of the year from 
1842 to 1843. 

The counsel for the plaintiff relied on the words, “ continue 
their responsibilities,” as denoting an intention in the parties 
to the second agreement, to assume all the liabilities of both 
years. But we do not perceive the force of the argument; 
and, certainly, not that there is enough init to do away with 
the express restriction to 1843. The paper was probably so 
written, when it was expected it would be executed by the 
same persons only, who gave the first. But even as to them, it 
could only mean that they would “again bind” themselves for 
endorsements to be made in 1843, as they “had been bound” 
for those that had been in 1842, by the instrument referred to in 
and annexed to the new agreement. It could not mean, that 
they should thereby assume the liability for the transactions of 
1842; because they were already fally bound therefor by the 
agreement of 1842. Still less could that word “continue” 
apply to the present defendant, in the sense insisted on by the 
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Dec. 1844. plaintiff ; for, not being a party to the agreement of 1842, he 
William. COUld not continue to undertake the engagements made in it 


Vv 
Chiles. 


by others. In fine, whatever may have been the actual inten- 
tion of the parties, the two instruments, as framed, relate to 
different subjects and different years. He, who executed but 
one, bound himself for but one sum of $500, while each person» 
who executed both, bound himself to the extent of two sums of 
$500, namely, one for each of the years 1842 and 1843. 

It is further stated, that Henry Willis, who is one of the 
covenantors in each instrument, has not paid any part of his 
proportion of the loss for either year, and is insolvent; and 
another question is, whether the defendant is liable for a rate- 
able share of Willis’ aliquot part. We think not. As to his 
deficit for 1842, that is already disposed of in the first point. 
And for that of 1843, the defendant is not bound, because this 
is not a joint undertaking by the covenantors, as the sureties 
for Walker or for each other, but it is an undertaking by each 
one, for himself, to pay to the plaintiffs his aliquot part of the 
loss that should arise to the plaintiffs by putting their names 
on Walker’s paper—tlimiting his liability, however, to the 
sum of $500. The insolvency of Willis can make no dif- 
ference, for this is an action on the covenant, and that instru- 
ment has no stipulation in reference to that event, nor any al- 
lusion to it. If the parties be bound for each other, then each 
would be liable for the others, whether they were solvent or 
not; and if each be bound only for himself, then the insolven- 
cy of another cannot add to his engagements. It is clear, we 
think, that the engagement of each of these persons is strictly 
several and not joint, nor joint and several. The instrument 
begins, indeed, in the terms of a joint undertaking by all the 
covenantors for a full indemnity to the plaintiffs. It says, 
“ We, the undersigned, have on our part agreed to indemnify 
the said Williamson, Henderson and Roane.” But immediate- 
ly, those general words are qualified and restrained by others, 
which, in the first place, limit the indemnity, and, in the sec- 
ond place, sever the responsibilities of the several covenantors. 
After setting out the agreement to indemnify the plaintiff, it 
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adds the words, “to the extent herein set forth,” and then Dee. wees. 
proceeds under a videlicit thus: “ We bind ourselves in the Winiam William 
event the said W., H. and R. should sustain loss by reason of 
their liability aforesaid, to bear, each of us, in equal propor- Chiles. 
tions with the said W. H. and R. such loss; provided, never- 
theless, that we, the undersigners, are not to be held responsi- 
ble to an amount exceeding $500 each.” It seems clear from 
these words, that a joint undertaking by the covenantors, or 
for each other, could not be intended. If it had been, the 
plaintiffs would have been at liberty to sue one of the cove- 
nantors for the whole loss, to the extent at least of as many 
sums of $500, as there were covenantors. But, instead of 
that, the stipulation is, that the loss shall be borne by each one 
of the parties in equal proportions with the plaintiff; which 
shows, that the loss was to be divided, and each covenantor 
was to pay his own share. Consequently, the plaintiffs can 
look to each one for no more. 
The judgment must, therefore, be reversed, and judgment 
be entered for the plaintiffs, according to the case agreed, for 
the sum of $312, that being the separate share of the defend- 


ant, of the loss arising on the endorsements made in the year 
1843. But that is subject to the payment of the sum of $100, 
mentioned in the case. There must also be judgment for the 
plaintiffs for their costs in the Superior Court, but there must 
be judgment against them for the costs in this court. 


Per Curiam, Judgment accordingly. 
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THE STATE vs, ELIJAH NEWSOM. 


Dec, 1844. The Act of Assembly passed in 1840, ch. 30, entitled “an act to prevent free 
persons of color from carrying fire arms,” is not unconstitutional. 

It is the settled construction ofthe constitution of the United States, that no 
limitations, contained in that instrument upon the powers of government, 
extend or embrace the different States, unless they are mentioned, or it is 
expressed to be so intended. 

Free people of color in this State are not to be considered as citizens, in the 
largest sense otf the term, or, if they are, they occupy such a position in so- 
ciety, as justifies the legislature in adopting a course of policy in its acts 
peculiar to them—so that they do not violate those great principles of jus- 
tice, which lie at the foundation of all laws. 

The cases of the Raleigh and Gaston Rail Road Compauy v. Davis, 2 Dev. & 
Bat. 459, and Stale v. Manuel, 4 Dev, & Bat. 20, cited and approved. 





Appeal from the Superior Court of Law of Cumberland 
County, at the Fall Term, 1844, his Honor Judge Battery 
presiding. 

The defendant, a free person of color, was tried upon the 
following indictment, viz: 

| “ The jurors for the State, upon their oath present, that Eli- 
jah Newsom, a free person of color, late of the county of Cum- 

| berland, on the 1st day of June, in the year of our Lord, 1843, 
at Cumberland aforesaid, unlawfully did carry about his per- 
son, one shot gun, without having obtained a licence therefor 








The following is a copy of the act: 

Be it enacted, Gc. That if any free negro, mulatto, or free person of color, 
shall wear or carry about his or her person, or keep in his or her house, any 
shot cun, musket, ride, pistol, sword, dagger or bowie-knife, unless he or she 
sha!l have obtained a licence therefor from the Court of Pleas and Quarter 
Sessions of his or her county, within one year preceding the wearing, keeping 
or carrying thereof, he or she shall be guilty of a misdemeanor, and may be 
indicted therefor, 
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from the Court of Pleas and Quarter Sessions of the county Dee. 1844. 
of Cumberland aforesaid, within one year preceding the car- 2 
rying thereof, to the evil example of all others in like manner —v 
offending, contrary to the form of the statute in such case made “°**°™ 
and provided, and against the peace and dignity of the State.” 

Upon the trial, the jury found the defendant guilty ; where- 
upon, on motion of the defendant’s counsel, the court arrested 
the judgment, and the Solicitor for the State appealed to the 
Supreme Court. 





Attorney General for the State. 
W. Winslow ani D. Reid for the defendant. 


Nasu, J. We are of opinion there was error in the judg- 
ment pronounced by the presiding judge. On the argu- 
ment here it has been urged, that the act of 1840, (ch. 30,) 
under which the defendant was prosecuted, is unconstitution- 
al, being in violation of the 2d article of the amended consti- 
tution of the United States, and also of the 3d and 17th arti- 
cles of the Bill of Rights of this State. We do not agree to 
the correctness of either of these objections, ‘The Constitu- 
tion of the United States was ordained and established by the 
people of the United States, for their own government, and 
not for that of the different States, The limitations of power, 
contained in it and expressed in general terms, are necessari- 
ly confined to the General Government. It is now the set- 
tled construction of that instrument, that no limitation upon 
the power of government extends to, or embraces the different 
States, unless they are mentioned, or it is expressed to be so in- 
tended. Barrow v. The Mayor, §-c. of Baltimore, 7 Peter’s 
Rep. 240. Raleigh and Gaston Rail Road Company v. 
Davis, 2 Dev. & Bat. 459. In the 2d article of the amended 
Constitution, the States are neither mentioned nor referred to. 
It is therefore only restrictive of the powers of the Federal 
Government. Nor do we perceive that the act of 1840 is in 
violation of either of the articles of our Bill of Rights, which 
have been referred to. The 3d article forbids the granting of 
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Dee. 1844. exclusive privileges or separate emoluments, but in consider- 





State 
Vv 
Newsom. 


“ation of public services. Iis ¢erms are certainly not violated. 


Is it so in spirit? If it is, we are as much bound to declare 
the act unconstitutional, as if in terms it was so—where the 
violation is plain and palpable. The act of 1840 imposes 
upon free men of coior, a restriction in the carrying of fire 
arms, from which the white men of the country are exempt. 
fs this a violation of the 3d article in spirit, or is it such a pal- 
pable violation, as will authorize the court to declare it void ? 
If so, then is the whole of our legislation upon the subject of 
free negroes void. From the earliest period of our history, 
free people of color have been among us, as a separate and 
distinct class, requiring, from necessity, in many cases, sepa- 
rate and distinct legislation. 

The relation of master and servant, of free and bond, of white 
and colored, excluded the idea that the latter ought or could 
be safely admitted to testify against the former. According- 
ly, in the year 1762 an act was passed, which excludes all 
colored persons within the fourth degree from being heard as 
witnesses against a white man. And in 1777 it is, in almost 
so many words, re-enacted, and still remains upon our statute 
book unrepealed. ‘This was the code atthe time our consti- 
tution was formed, and the statute of 1777 was framed by 
many of the men, who aided in forming the constitution. 
From the time of the first enactment to the present, innumera- 
ble cases have been tried in our various courts, in which white 
persons and colored have been parties litigant, and in which 
the testimony ofcolored witnesses would have been important ; 
and yet, in no instance, has the constitutionality of the act of 
1777 been questioned. It is admitted that, ifthe act of 1840 
does violate the spirit and meaning of the 3d article, it cannot 
Le sustained, because the legislature have passed other acts 
equally infringing it; but it is believed, that the long acquies- 
cence under the act of 1777 by all classes of society—legisla- 
tive, judicial, and private—has given an exposition to the 3d 
article of the bill of rights, which is obligatory on the courts. 
The extent and operation of this article were brought under 

















OF NORTH CAROLINA. 


the consideration of this court in the case of the State v. Man- Dec. 1844. 
uel, 4 Dev. & Bat. 2. ‘That case underwent a very laborious — 


investigation, both by the bar and the bench. In the year 
1831, the legislature passed an act, providing, that when a 
free person of color was couvicted by due course of law of a 
misdemeanor, and was unable to pay the fine imposed on him, 
the court should direct the sheriff to hire him out at public 
auction, to any person who would pay the fine for his services 
for the shortest space of time. Manuel was a free man of 
color, and, being convicted of an assault and battery, and una- 
ble to pay his fine, was ordered by the court to be hired out. 
The case was brought here by appeal, and was felt to be one 
of great importance in principle. It was considered with an 
anxiety and care, worthy of the principle involved, and which 
gave it a controlling influence and authority on all questions 
of asimilar character. The act of 1831, it was urged, was un- 
constitutional, as violating, among others, this 3d article of the 
Bill of Rights. The court decided, that it did not conflict with 
that article ; yet it cannot be denied, that it introduced a differ- 
ent mode of punishment, in the case of a colored man and a 
white man for the same offence. Ifthe law in that case, in 
which one class of citizens is condemned to lose their: liberty, 
by being hired out as slaves, while another class is exempt 
from that ignominious mode of punishment, and subjected to 
one much less revolting to the feelings of a freeman, is not a 
violation of the 3d article under consideration, much less can 
the act of 1840 be so. Other acts of the legislature might be 
pointed out, equally liable to the constitutional objection. The 
act of 1840 is one of police regulation. It does not deprive 
the free man of color of the right to carry arms about his per- 
son, but subjects it to the control of the County Court, giving 
them the power to say, in the exercise of a sound discretion, 
who, of this class of persons, sha}] have a right to the licence, 
or whether any shall. ‘This brings us to the cousideration of 
the 17th article of the Bill ofrights. We cannot see that the 
act of 1840 is in conflict with it. ‘That article declares “that 
the people have a right to bear arms for the defence of the 
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State.” The defendant is not indicted for carrying arms in 
defence of the State, nor does the act of 1840 prohibit him from 
so doing. Its only object is to preserve the peace and safety 
of the community from being disturbed by an indiscriminate 
use, on ordinary occasions, by free men of color, of fire arms 
or other arms of an offensive character. Self preservation is 
the first law of nations, as it is of individuals. And, while we 
acknowledge the solemn obligations to obey the constitution, 
as well in spirit asin letter, we at the same time hold, that 
nothing should be interpolated into that instrument, which the 
people did not will. We are not at liberty to give an artificial 
and constrained interpretation to the language used, beyond 
its ordinary, popular and obvious meaning. Before, and at 
the time our constitution was framed, there was among us this 
class of people, and they were subjected to various disabilities, 
from which the white population was exempt. It is impossi- 
ble to suppose, that the framers of the Bill of Rights did not 
have an eye to the existing state of things, and did not act with 
a full knowledge of the mixed population, for whom they were 
legislating. ‘They must have felt the absolute necessity of 
the existence of a power somewhere, to adopt such rules and 
regulations, as the safety of the community might, from time 
to time, require. ‘Constitutions are not themes for ingenious 
speculations, but fundamental laws, ordained fur practical 
purposes.” As a further illustration of the will of the people, 
as to the light in which free people of color are to be consider- 
ed as citizens, the present constitution of the State entirely ex- 
cludes them from the exercise of the elective franchise. Rev. 
Stat. 21. Nordoes the new constitution, in any of its provi- 
sions, over-rule or contravene the preceding legislation on the 
subject we are considering. We must, therefore, regard it as 
a principle, settled by the highest authority, the organic law of 
the country, that the free people of color cannot be considered 
as citizens, in the largest sense of the term, or, if they are, they 
occupy such a position in society, as justifies the legislature 
in adopting a course of policy in its acts peculiar to them; so 
that they do not violate those great principles of justice, which 
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ought to lie at the foundation of all laws. In conclusion, we Dec. 194. 


would adopt the language of the court in the case of Manuel, 
“ Upon full consideration ofall the objections, urged by the 
prisoner’s counsel, we do not find such clear repugnancy be- 
tween the constitution and the act of 1840, as to warrant us 
in declaring that act unconstitutional and void.” We are 
therefore of opinion, there was error in rendering judgment 
against the State. 

This decision must be certified to the Superior Court of 
Cumberland County, with directions to proceed to judgment 
and sentence thereon, agreeably to this decision and the laws 
of the State. 


Per Curiam, Ordered accordingly. 


THOMAS H. McGEE ts. EDWARD E. HUSSEY. 


Where A. conveyed negroes to B. in trust, “ to be kept, hired out, or otherwise 
disposed of, for the maintenance and support of C.—Held that C. had no 
such equitable interest, as was the subject of execution under the act of 
1812, (Rev. Stat. ch. 45, s. 4.) 

The principle, well established by our courts, is, that the legal estate is not to 
be transferred or divested out of the trustee by an execution, unless that 
may be done without affecting any rightful purpose, for which that estate 
was created or exists. Where the cestui que trust has not the unqualified 
right to call for the legal estate and to call for it immediately, as where the 
nature of the trust requires it to remain in the hands of the trustee, who, by 
the terms of the deed, is to do acts from time to time, the act of 1812 author- 
izing the sale of equitable interests does not apply. 

The cases of Gillis v. McKay, 4 Dev. 174, and McKay v. Williams, 1 Dev. & 
Bat. 406, cited and approved. 


Appeal from the Superior Court of Law of Duplin Voun- 
ty, at the Fall Term, 1844, his Honor Judge Dicx presiding. 
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Dec. 1844. ‘This was an action of detinue, brought to recover five ne- 


McGee 


Vv 
Hussey. 


gro slaves. ‘The plaintiff, in support of his title, offered in 
evidence a deed from Elizabeth McGee to himself, for the ne- 
groes in question, by which these negroes were conveyed to 
him in trust for her brother William McGee, “to be kept, 
hired out, or otherwise disposed of, for the maintenance and 
support” of the said William McGee. The plaintiff then 
proved, that he had the said slaves in his possession for six 
months—that the defendant then came to his house, seized 
them, and took them off. The plaintiff further proved a de- 
mand upon the defendant for the slaves. 

The defendant, Hussey, shewed that he was a deputy sheriff 
of Duplin county, and that he levied an execution in favor of 
Samuel Houston, against the said William McGee, on the 
said negroes, and took them into his possession by virtue of 
such levy. The defendant contended, that William McGee 
had such an interest, under the deed referred to, as was the 
subject of execution, and therefore they had a right to levy 
on and sell the negroes. 

The court instructed the jury, that the interest of William 
McGee under the said deed was not the subject of execution ; 
and the jury accordingly returned a verdict for the plaintiff. 
Judgment having been rendered pursuant thereto, the defend- 
ant appealed to the Supreme Court. 


D. Reid for the plaintiff, contended, that a trust liable toex- 
ecution, is a pure, simple, and unmixed one, in which the 
cestui que trust has the unqualified right to call immediately 
for the legal estate. Gillis v. McKay,4 Dev.172. McKay 
v. Williams, 1 Dev. & Bat. Eq. 398. 

Whenever an estate is conveyed to trustees, and they are, 
by the terms of the deed, required to do any act which makes 
it necessary for them to retain the legal estate, as if the trus- 
tees are to apply the profits for the subsistence and mainten- 
ance of another, the cestui que trust is not entitled to the le- 
gal estate. Shapland v. Smith, 1 Bro. Ch. Ca. 75. Silves- 
ter vy. Wilson, 2'T. R. 444. 2 Bl. Com. 335, note 52, and 
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the cases there cited. Or if it be necessary for the legal es- Dec. 1844. 
tate to remain in the trustee in order to effectuate the intention McGee 


of the grantor, Equity will not compel its surrender to the 
person beneficially interested. Jasper v. Marwell, 1 Dev. 
Eq. 357. Otherwise, the trustee would not have the means 
of executing the trust. In this case, the donor knew the em- 
barrassed circumstances of the object of her bounty, and she 
intended to tie up the estate, so that the profits only should be 
applied to his support. 

It was further argued, that the trust did not come within 
the operation of the act of 1812; for that, the grantor had a 
resulting trust under the deed, after the objects for which it 
was created were accomplished, and cited Story’s Com. Eq. 
440, 443. 

Strange and W. Winslow for the defendant, 


Nasu, J. The only question presented by the case is, had 
William McGee such an interest in these negroes, as rendered 
them, in the hands of the trustee, liable to be seized and soid 
for the debts of William McGee, under the process, under 
which the defendant acted? The judge, who tried the cause, 
was of opinion he had not; and in this opinion we entirely 
agree with his Honor. Questions of a similar kind have so 
often been before this Court, that the principle governing this 
case is well established. Itis not necessary we should go 
through a labored argument, or review the numerous cases 
bearing on the question, to shew that William McGee had no 
such interest in the slaves, as could be reached by a fieri fa- 
cias at law. The case of Gillis v. McKay, 4 Vev. 174, fur- 
nishes us precisely with the ruie governing this. In all cases 
within the act of 1812, subjecting equitable interests to be sold 
under execution, the sale of the property by the sheriff divests 
the legal title of the trustee, and transfers it to the purchaser, 
who holds the property “ freed anddischarged” from the trust. 
Rev. Stat. c. 45, sec. 4. In Gillis v. McKay, the court say, 
“the principle is, that the legal estate is not to be transferred 
or divested out of the trustee, unless that may be done with- 
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Dec. 1844. out affecting any rightful purpose, for which that estate was 


McGee 
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Hussey. 


created or exists. Wherever the cestui que trust has not the 
unqualified right to call for the legal estate, and to call for it 
immediately, the act does not apply. If it did, the sheriff 
could confer upon the purchaser a larger estate than the cestui 
que trust had or could have.” The court proceeded to say, 
“if the nature of the trust requires it to remain in the hands 
of the trustee, who, by the terms of the deed, is to do acts 
from time to time,” as to receive and apply the profits annu- 
ally to the maintenance of another for life, or if the profits 
are to accumulate until a particular period, the case is not pro- 
vided for by the act. In McKay v. Williams, 1 Dev. & Bat. 
406, the case of Gillis v. McKay, is noticed, and the princi- 
ple established by it approved. We think this is such a case. 
The deed conveyed to the plaintiff the legal estate in the ne- 
groes, in trust for William McGee. Had William McGee an 
unqualified right to have the legal estate taken from the trus- 
tee and transferred to him, and to have it transferred immedi- 
ately? He had not; because it was necessary the legal title 
should remain in the trustee, to enable him to perform the 
trust. He had acts to do, from time to time; he had to keep 
the negroes hired out for the maintenance and support of Wil- 
liam McGee, or he was otherwise to dispose of them for the 
same purpose. It was evidently not the intention of the do- 
nor, that William McGee should have the management or the 
possession of the negroes. She was unwilling to entrust him 
with them. Her object was to provide for his support du- 
ring his life. To permit him, then, to take the legal estate 
from the trustee, would be to defeat the intention of the donor, 
and the purpose for which the trust was created—a rightful 
and legal purpose. And, if he was not entitled to call imme- 
diately for the legal estate, according to the principle establish- 
ed by Gillis v. McKay, the case is not within the operation 
of the act of 1812. He had no such interest in the slaves, as 
could be reached by an execution at law. The defendant 
was therefore not justified in seizing them. 


Per Curiam, Judgment affirmed. 
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ROBERT P. WILLIAMSON & AL. vs, STEPHEN M. DICKENS. 


The provision in the bankrupt law, which prevents a debtor from being dis- Dec. 1544. 
charged under the commission of bankruptcy when the debt is of a fiduciary 
character, extends only to special trusts, but does not extend to implied 
trusts, such as those of agents, factors, &c. 

When a creditor hasa claim which he might enforce, either by an action of 
assumpsit or in éort, if he sues in fort his action shall not be barred by a dis- 
charge under the bankrupt law. 

The crediter is not barred by this discharge, when, although he might have 
proved his claim under the commission, he was not bound to do so. 

In every such case, the form of the action brought is decisive of the question, 
whether the discharge is a good bar or not. 


Appeal from the Superior Court of Law of Person Coun- 
ty, atthe Fall Term, 1844, his Honor Judge Pearson pre- 
siding. 

This was an action on the case, in which the plaintiffs de- 


clared in tort for breach of contract, and also in ¢rover for the 
conversion of certain bonds, notes and attorneys’ receipts, 
which the plaintiffs had placed in the hands of the defendant, 
to be by him collected for them. ‘The breaches assigned in 
the first count were, Ist, failure to use due diligence in collect- 
ing; 2dly, failure to pay over moneys collected. The defen- 
dant relied upon the pleas of the general issue, and his certifi- 
cate of discharge under the bankrupt law, which he obtained 
in January, 1843. The facts, as disclosed upon the trial, were 
as follows: In 1836, the plaintiffs placed in the hands of the 
defendant the bonds, notes and attorneys’ receipts referred to, 
which were then due to the estate of the plaintiffs’ intestate 
from persons living in the State of Alabama, which bonds, 
notes, &c., by his receipt for the same, he agreed to collect or 
return. The defendant proceeded to the State of Alabama in 
the autumn of 1836. While there, he collected a part of the 
said bonds, &c., and left a large residue in the hands of his 
brother Robert M. Dickens, who was a partner in trade in that 
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Dec. 1844.country with the defendant and others. Of the notes and 
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bonds so left in his hands, Robert M. Dickens by his deposi- 
tion proves, that he collected a large amount, which in part 
he paid over to the plaintifis’ agent; but leaving a balance 
unaccounted for by him to the plaintiffs, of about $900. It 
further appeared, that this balance of $900 was used by Rob- 
ert Dickens for the benefit of the firm of Dickens, Webb, & 
Co., of which the defendant, as above stated, was a member. 
And, upon the failure of the said firm, which took place in 
1839, a general assignment of the eflects of the firm was made 
for the benefit of their creditors, and this balance of $900 was, 
by a schedule annexed to the said assignment, admitted to be 
due the plaintiffs for claims left in the hands of Dickens, 
Webb, & Co. for collection. It was also proved, that the as- 
sets of the said firm were not sufficient to pay the said sum of 
#900. ‘The plaintifis also proved a demand before action 
brought. 

On behalf of the defendant, the testimony of John A. Ho- 
gan was introduced. Mr. Hogan stated, that in February or 
March, 1837, at the request of one of the plaintiffs, he had an 
interview with Mr. Robert Dickens in regard to the funds 
above mentioned. In that interview, Mr. Robert Dickens told 
him that he, Dickens, would visit North Carolina in the course 
of the ensuing summer, and would adjust the matters in regard 
to these funds with the plaintiffs and the defendant. Mr. Ho- 
gan further stated that in the course of the winter of 1838, he 
had another interview with Robert Dickens in Alabama, in 
relation to these funds, and Dickens then informed him that a 
portion of the funds was in the hands of Col. Irving (an Attor- 
ney) and that he, Hogan, could call on Mr. Irving and obtain 
them. Mr. Hogan accordingly obtained from Mr. Irving the 
amount of $2175, or thereabouts. Mr. Hogan further stated 
that Mx, Robert Dickens, previously to his obtaining this sum 
from Irving, informed him (Hogan) that the funds, which 
were to be collected by Stephen Dickens for the plaintiffs, 
were collected or were considered by him (Robert Dickens) as 
collected ; that one of the debts was not actually collected, but 
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was due to the plaintifis from his overseer, and that he would Dec. 1844. 
at the end of the year, retain this debt out of the overseer’s ini... 
wages. The amount ofthis debt was four or five hundred son 
dollars ; and soon after the first of January, 1839, Mr. R. Dick- Dickens. 
ens sent Mr. Hogan a draft for five hundred dollars, which 
was duly paidon presentment. Mr. Hogan further testified, 
that Mr. R. Dickens said, that he ought to pay the funds he 
had collected to the plaintiffs, but that he had no funds at the 
time, which were available for that purpose ; that his northern 
debts were pressing him, and that the payment he could make 
to Mr. Hogan depended upon what arrangement he could en- 
ter into as to his northern debts, and what collections he could 
make as to the debts due to the firm. In the first interview 
between Hogan and R. Dickens, the latter spoke of having 
made remittances to the defendant, and stated that what he 
owed the plaintiffs would depend upon the application the de- 
fendant had made of those remittances. Mr. Hogan further 
stated, that when the plaintiff, Williamson, first requested him 
to give his attention to these matters in Alabama, he stated, af- 
ter shewing Mr. Stephen Dickens’ receipt, that Stephen Dick- 
ens had placed the debts mentioned in the receipt, in the hands 
of Robert Dickens for collection. In one of his interviews 
with Robert Dickens, Mr. Hogan told him that his brother 
Stephen would probably be sued by the plaintiffs for the debts 
he had to collect. ‘To this suggestion R. Dickens replied, that 
he regretted, or that his brother ought not to be sued, for that 
he, Robert, had the funds in his hands. The plaintiff, Wil- 
liamson, authorized Hogan to treat with Mr. Robert Dickens 
in regard to these debts. 

On the part of the plaintiffs it was contended, that they 
had made out their case against the defendant, and had a right 
to recover, notwithstanding his discharge in bankruptcy ; Ist, 
because the defendant, by his undertaking to collect as the 
agent of the plaintiffs, established between himself and the 
plaintiffs a fiduciary relation, which, under the bankrupt law 
itself, precluded him from the benefit of his discharge: 2ndly. 
The plaintiffs having declared in /ort, as they had a right to 
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Dec. 1844.do under the facts of this case, the discharge in bankruptcy 
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was no bar tothe action. But his Honor having intimated 
an opinion against the right of the plaintiffs to maintain their 
action, the plaintiffs submitted to a non-suit and appealed to 
the Supreme Court. 


Kerr and Venable for the plaintiffs. 
FE. G. Reade and Iredell for the defendant. 


Nasu, J. The plaintiffs declaration contains two counts, 
one in ¢frover and the other in fort, for breach of contract. 
The case was, the plaintiffs put into the hands of the defend- 
ant a number of notes and bonds which they held upon sun- 
dry persons in Alabama, and in his receipt, the defendant 
bound himself to collect or return them. The defendant be- 
ing one of a firm in Alabama, engaged in merchandizing, 
placed the papers in the hands of Robert Dickens, another 
partner, who collected the money and appropriated the amount, 
now claimed from the defendant to the payment of the part- 
nership debts. The firm is insolvent, and so is Robert Dick- 
ens. Mr. Hogan, as the agent of the plaintiffs, applied to Rob- 
ert Dickens in Alabama for the money collected by him, and 
received a considerable sum. The defendant pleaded the gene- 
ral issue and his discharge as a bankrupt, under the bankrupt 
law of the United States. The right of the plaintiffs to a re- 
covery is resisted, first, upon the ground, that they had recog- 
nized Robert Dickens as their agent in the collection of the 
debts, and thereby discharged the defendant. We do not agree 
to this proposition ; we see nothing in the transaction, as dis- 
closed by Mr. Hogan, showing that they had so recognized 
Robert Dickens. They did receive from him, by their 
agent, a part of what he had collected, and to that extent, have 
discharged the defendant, but no farther. In so doing, they 
did not thereby substitute Robert Dickens for the defendant as 
their agent. Moreover, this point was not raised on the trial, 
and is not open here. The second plea is, that the defendant 
has been regularly discharged under the bankrupt law, which 
is a bar to the action. ‘The fact of his discharge is not con- 
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troverted by the plaintiffs, but its effect in protecting the de- Dec. 1844. 
fendant from this claim, is denied: First, because the defend- yy iy;.... 
ant was acting in a fiduciary character; secondly, because son 
the demand of the plaintiffs is not such adebt as he was bound a 
to prove under the defendant’s commission. The first section 

of the bankrupt law provides, that “all persons, whatever, 
residing in any State, Territory, or District of the United 
States, owing debts which shail not have been created in con- 
sequence of a defalcation as a public officer, or as an execu- 

tor, or administrator, or trustee, or while acting in any other fi- 
duciary capacity,” shall on compliance with the requisites of the 
bankrupt law, be entitled to a discharge underit. The argument 

here is, that the defendant was acting in a fiduciary capacity, 

and is therefore expressly within the exception of the statute. 

We do not think so, and if that alone were in his way, we 
should unhesitatingly give him the benefit of his plea. What 

is the fiduciary character or capacity embraced by the act ? 

Does it extend to all cases in which money has been received 

to the use of another? If so, few debts would be left, on 
which the law would operate ; for in all such cases, the money 

is received in faith or trust, to be paid over; in other words, 

in a fiduciary capacity. Surely, it could not have been the 
intention of the National Legislature, in passing an act with 

a view to the relief of bankrupt debtors, so to restrict its ope- 
ration. But the act shows us itself, what was meant in the 

use of the words “other fiduciary capacity.’ ‘Taken in con- 
nection with the words preceding them, it is evident that only 

such trusts were meant as are special, and not simply implied, 

as “the defalcation of a public officer” or of an “executor,” 

or an “administrator.” Upon the principle then of redendo 
singula in singulis, the words “other fiduciary capacity” 

must refer to trusts of the same class, to wit, special, and not 
implied trusts. In the case of Chapman v. Forsythe and 
others, 2 Howard's Rep. 206, the Supreme Court of the United 
States decided, that the words do not embrace a factor: And 

Mr. Justice McLeay, in his able opinion, repudiates the 








264 


iN THE SUPREME COURT 


Dec. 1544. idea that they can apply to agencies. I repeat then, if this 
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were the only obstacle in the defendant’s way, the judgment 
of the court below would very readily be affirmed. The im- 
portant enquiry here is, did the defendant, at the time of his 
discharge, owe such a debt to the plaintiffs, as compelled them 
to prove it under the commission? If so, then, very clearly, 
the certificate of the defendant is a clear bar to the plaintiffs 
action ; if it was not such a debt, but a claim, for the securing 
of which, the law gave them a choice of actions, and they 
were at liberty to sue either in tort or in debt, and their dam- 
ages would not necessarily be the same in each form of ac- 
tion ; their election of the former will deprive the defendant 
of the protection of his discharge, as a bankrupt. In this 
case, the plaintiffs have not declared on the contract, but have 
brought the action in tort, making the neglect of duty on the 
part of the defendant the gravamen of their claim. This then 
is not a suit to recover, strictly speaking, a debt, and is, there- 
fore, not within the words of the bankrupt act. The case of 
Parker against Norton, 6 Term, 695, is in strong analogy 
with this. It was an action of trover. The plaintiff had 
placed in the hands of the defendant, a bill of exchange to be 
presented to the drawer at maturity, and the money to be paid 
over. The defendant, before the day of payment, discounted 
the bill with the payee, and delivered it up, taking less than 
the bill called for, and applying the money to his own use. 
The plaintiff had his election, either to sue the defendant in 
assumpsit, or bring trover for the bill. He chose the latter ; 
and on the trial, the court refused to give to the defendant the 
benefit of his discharge as a bankrupt, because the plaintiff 
had an election, and had sued in tort, and the damages would 
not be the same necessarily. In this case, the court recognizes 
the correctness of the rule laid down by Lorp MansFIe xp, in 
Goodtitle against North, Doug. 583, that the form of the ac- 
tion in that case was decisive as to the effect of the certificate 
in bankruptcy. Mr. Justice Grose, in delivering his opin- 
ion, declares the question is not, whether the plaintiff might 
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have proved his debt under the defendant’s coinmission, but Dec. 1644 
whether he was boundto do so. Andall the court agree, that Wa 
when a plaintiff has an election as to the form of his action, sn 
the choice of the action is decisive of the question. So in the a a 
ease of Parker v. Crole, 2 M. & P. 150, and 5 Bing. 63, 

it was decided, that when the defendant, a broker, sold out the 

stock of the plaintiff, contrary to his orders, the plaintiff had 

an election either to affirm the sale, and sue the defendant for 

the money received by him, or to bring an action of tort, and 

as he had brought the latter action, the defendant was not pro- 
tected by his certificate of bankruptey. These cases abund- 
antly prove, that, when the plaintiff has an election, he is not 
bound to prove his claim as a debt under the defendant’s com- 
mission, though he may; and when he sues in orf, the de- 
fendant cannot avail himself of the protection of the bankrupt 

law. In this case, the form of the action is not objected to, it 

is not controverted but that the plaintiff can sue in dort; see 
Govett v. Radnidge, 3d East. 62, and it was important to 

them to adopt this form of action, not alone as to the present 
question. The defendant was their agent to collect a variety 

of claims put into his hands—he had wrongfully transferred 

them to Robert Dickens—who had received the whole of 

the money, and applied a portion of it to the payment of the 
debts of the firm, of which the defendant was one. It is this 
misapplication of their funds, of which the plaintiffs complain, 

and for which they bring their action. It is by no means cer- 

tain, if they had sued in debt, that they could have recovered. 
There is nothing to shew that this misapplication was made 

by Robert Dickens, with the knowledge of the defendant, or 

that he, after it was done, assented to it or took any benefit 

from it, and, if he had, he would have been liable to the claim 

of the plaintiff under a different contract than the one we are 

now considering. Be this, however, as it may, the plaintiffs 

have made their election to sue in tort; they claim, not the 
money, but damages from the defendant for a breach of duty, 

in the management of his agency. These damages ate anli- 
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Dec. 1844. quidated, and can be ascertained only by a jury. They,may 
William. 8i¥@ the full amount of the sum misapplied by Robert Dickens, 
son or they may give less, if they should be satisfied the plaintiffs 
Dickens, ate entitled to less. We are of opinion that the defendant’s 
discharge under the bankrupt law is no bar to the plaintifis’ 
action, and that there is error in the judgment of the Superior 

Court. 


Per Curiam, Judgment reversed, and a 
venire de novo awarded. 
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HENRY HYMAN, EX’OR., &c. vs. HENRY GASKINS. 


A will of persona) property must be executed according to the law ofthe coun- Dec. 1844. 
try, where the domicil of the testator was at the time of his death. — 

It is, therefore, most proper that such a will should be first submitted to the 
forum of the domicil at the time of the death—but that course is not abso- 
lutely necessary. 

The court of probate in this State does not enquire into the validity of a will 
of personalty, proved in the State where the domicil was, but looks only to 
the probate, and thereupon grants letters of administration, or letters testa- 
mentary, asthe case may be. Or, perhaps, the probate had and letters grant- 
ed in another State, duly authenticated according to the provisions of thé 
constitution of the Unived States, may authorize the executor or adminis» 
trator to sue in our courts. 

The county, in which there are bona nolabilia of one who was domiciled 
abroad, is the proper county in which probate of the will is to be had or let- 
ters of administration granted. 

If, under any circumstances, the court of probate, in the particular case, has 
authority to grant letters testamentary or of administration, though they 
may be voidabie, they are not absolutely void. If the court, in no possible 
state of things, could grant the letters, then they are void and convey no au- 
thority to any one to act under them. 

if the grant is void, the defendant who is sued may plead ne unques executor— 
otherwise, if it be only voidable. 

A payment, made by a debtor to one who has obtained letters testamentary or 
letters of administration frum a court of competent jurisdiction, is a good 
discharge to him, although the grant be afterwards declared null and void. 

Where a testator had his domicil in Florida, at the tire of his death, and had 
bona notabilia in the county of Edgecomb in this State, a probate of the 
original will in the court of this county, and the grant of letters testamenta- 
ry to the executor, are not void. 

The cases of Helme v. Saunders, 3 Hawks. 563, Smith v. Munroe, 1 Ired. 345, 
and Collins v. Turner, No. Ca. Term Rep. 105, cited and approved. 


Appeal from the Superior Court of Law of Edgecomb 
County, at the Fall Term, 1844, his Honor Judge CaLpwett 
presiding. 

This was an action on the case brought by the plaintiff, as 
the executor of Theophilus Hyman, to which the defendant 
pleaded, among other pleas, the general issue and ne unques 
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Dec. 1844. executor. On the trial it appeared that Theophilus Hyman, 
the testator, resided in the County of Edgecomb till the year 
1839, during which time he made a last will and testament, 

‘in which he named the plaintiff his executor, and deposited it 
with a friend. He then removed to the county of Leon in 
Florida, where he died in the Spring of 1841. Previous to 
his removal, he had been engaged in merchandize in Edge- 
comb, and at his death had debis due tohim in that county. 
At May Term, 1841, of Edgecomb County Court, Henry Hy- 
man, the plaintiff, and the execuior named in the will, caused 
it to beduly proved, qualified, took out letters testamentary, 
and instituted the present suit against the defendant, a resi- 
deut of Florida, but who happened to be on a visit to North 
Carolina. It also appeared that the note,on which the suit 
was brought, was executed in Florida—that the parties then 
resided there, and that the defendant sti!l resides there, And 
it also appeared that the said last will and testament of the tes- 
tator had never been proved in the county of Leon in Florida, 
the place of residence, nor had any proceeding been there 
taken in relation thereto—nor did it appear that it had been 
proved in any other county in the said territory. 

It was insisted for the defendant, among other things, that 
the suit could not be sustained in Edgecomb, nor any where 
in this State, unless it first appeared that the will in question 
had been duly proved and letters issued thereon in the county 
of Leon in the territory of Florida. 

The question was reserved, and upon the other pleas the 
jury found for the plaintiff, subject to the opinion of the court. 
On consideration, the court was of opinion, that the suit was 
rightfully brought, and rendered judgment for the plaintiff. 
From this judgment the defendant appealed. 


B. F. Moore for the plaintiff, 
Mordecai for the defendant. 


Nasu, J. The decision of this case rests, in our Opinion, 
entirely upon the question, whether the letters testamentary, 
granted to the plaintiff by the County Court of Edgecomb, are 





OF NORTH CAROLINA. 269 


entirely void, or merely voidable. If the former, the plaintiff Dec. 1644. 
cannot maintain his action ; if the latter, he can. 


Vv e v 


122, sec. 6, provides, “that all wills shall be proved in the 
county, where the testator had his usual place of residence at 
the time of his death ;” and, on behalf of the defendant it is 
urged, that Theophilus Hyman had no residence in this State, 
at the time of his death, and therefore no county in this State 
had any original jurisdiction to take probate of his will. It 
is not denied, if the will had been first proved in Florida, 
where the testator died, agreeably to the laws of that Territo- 
ry, that a copy of it, properly authenticated, might have been 
admitted to probate in this State, and, in that case, Edgecomb 
County Court would have had jurisdiction of the case, and 
letters testamentary issued by it, would be valid. We agree 
that this would have been the proper course. ‘Though long 
a vexed question, it is now well settled in England, as well as 
in this country, that a will must be executed according to tho 
law of the country, where the domicil was, at the time of the 
death of the testator. But as late as the year 1828, the con- 
trary was holden by Sir Joun Nicno t, in the case of Cur- 
ling against Thornton ; and again, it was ruled by him in 
the case of Stanly against Barns, 3d Haggard Exc. Rep. 
373. This latter case, however, settled the doctrine in Eng- 
land ; the opinion of Str Joun NicHo xt being overruled by 
the high court of delegates, upon appeal, and the doctrine ful- 
ly established, that the law of the actual foreign domicil of a 
British subject is exclusively to govern in relation to his tes- 
tament of personal property, as it would in the case of a for- 
eigner. ‘The same doctrine was held in Pennsylvania, in the 
case of Desistat v. Berquins, 1 Binney’s Rep. 336. That 
was the case of a foreign testator, domiciled abroad, disposing 
of property in that State. From: the many adjudications in 
the American courts, it may, we presume, be considered the 
settled doctrine in this country. Flolmes v. Remsen, 4 John 

C.R. 469. DeSobry v. DeLaistre, 2 Harris and Johnston's 
Rep. 224. Diron's Ex’ors. v. Ramsay's Ex’ors. 3 Cranch. 
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Dec. 184.319. There is, then, a manifest propriety in submitting the 


Hyman 
Vv 
Gaskins. 


will in the first instance to the forum of the domicil at the 
time of the death, but we can find no case deciding that course 
to be absolutely necessary. In the case, Larpent against 
Lindsy, 1 Haggard, 382, decided in 1828, certain papers of a 
testamentary character were left by Thomas Barnes, who died 
in India. These papers were proved there as his wi!l, and, 
exemplification of the probate in India being transmitted to 
England, a motion was submitted in the Prerogative Court of 
Canterbury, where there were bona notabilia of the deceased, 
for administration with the exemplified copies of the papers 
annexed, as the will of Thomas Barnes. Str Joun Nicnott, 
after observing that the probate in India was not exactly ac- 
cording to the English practice, proceeds: “ But the court in 
India, which, as the deceased died domiciled there, is a court 
of competent jurisdiction, has considered them as a will and 
codicil, and this court is perhaps bound to follow it. The 
question, how far this and other courts of probate are to be 
governed by the decision of the court of probate, where the 
deceased was domiciled, has never been expressly decided.” 
He then observes, it is the general practice, and he should not 
depart from it, unless in a strong case of inconvenience. In 
the opinion then of Sir Jonn Nicwo 1, the practice of prov- 
ing the will, first, in the forum of the foreign domicil, may, 
in a strong case of inconvenience, be departed from, and, as 
1 understand him, the probate be first had in the jurisdiction, 
where bona notabdilia are found. But though the will be 
proved, or letters of administration be granted, where the for- 
eign domicil was, yet they cenfer upon the executor and the 
administrator, no rights, beyond the territory of the government 
where granted. Any right, which they may enjoy beyond 
such limits or jurisdiction, is not de jure, but conventional 
and depending upon the comity of nations; or rather, is ac- 
knowledged ex comitete. Every nation has a right to pre. 
scribe the mode in which it shall be enjoyed, and no nation is 
bound to enforce foreign laws, prejudicial to the rights of its 
citizens. Hence it is the doctrine of the common law, that no 
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suit can be brought by an executor or administrator upon for- Dee. 1648. 
eign letters. 1st Will. Ex. 205. He must apply to the pro- pry 
per court of the country, where the action is to be brought, 
and obtain there letters of administration or testamentary, and 
his right to do so is considered as a matter of course. In 
this State, the court of probate in such a case does not en- 
quire into the validity of the will, but looks alone to the 
probate ; and, upon being satisfied upon that point, directs let- 
ters to issue to the executor or administrator, as the case may 

be. Helme v. Saunders, 3d Hawks, 563. 

- The law will not permit a foreign administrator or executor 
to collect the assets, because it is the duty of the government to 
take care of its own citizens—and their right would be materi- 
ally injured by permitting actions to be brought, or recog- 
nizing foreign letters, as the assets might be carried beyond 
the limits of the State, and beyond the reach of the creditors. 
This new administration, however, is but ancillary to the 
original, and imposes upon the executor or administrator the 
obligation to pay over, when they are obtained by different 
persons from the executor or administrator of the domicil, 
whatever of the assets may remain, after discharging the 
debts and legacies, due to persons resident within the country 
where obtained. Harvey v. Richards, Masons Re. 381. Sto- 
ry’s Conf. of Laws, 423. In the case.from 3 Hawks, Judge 
HENDERSON observes, that the court were of opinion, that 
when a probate was obtained in a sister State, and was authen- 
ticated as the laws of the United States direct, it is, under the 
constitution of the United States, in such an authentic form, 
as to supercede the necessity of any probate in the courts of 
this State, and that such an authentication may be given in 
and sastaina suit. Be this, however, as it may, either new 
letters must be obtained in this State, in such a case, before an 
administrator or executor can sue in our courts, or he must 
produce his letters,so authenticated in another State, and 
either, according to Judge HEnNDERson’s opinion, will answer. 
The power of our county courts to grant letters testamentary 
or of administration, where a person has died beyond the State, 


v 
Gaskins. 
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Dec. 1844. being domiciled there, is fully established by the case of Smith 


name 
Gaskins. 


~ against Munroe, and others, 1 [red. 345, and that the coun- 
ty, where bona notabilia of the testator or intestate are found, 

is the proper tribunal to grantthem. This can fully answer 
the verbal objection as to the letters in the present case, grow- 
ing out of the language of our act concerning probates. The- 
ophilus Hyman had been a merehant in Edgecomb county, 
and, at the time of his death, had many debts due to him in 
that county. These debis so due constituted bona notabilia, 
and gave to the county of Edgecomb power to take probate of 
the will in some way, as by ordering the letters granted in an- 
other State to be recorded and new letters to issue. Owings 
v. Ulery, 4 Bibb. 450, and Carmichael v. Elmendorf, and 
others, 4 Bibb. 484. The question then returns, are the let- 
ters testamentary granted to the plaintiff void? If so, he isnot 
the executor of the will of Theophilus Hyman, and cannoy 
support the action. If, however, the letters are merely voida- 
ble, the defendant cannot avail himself of his plea of ne unques 
executor. Mr. Chitty, lst vol. of pleading 486, states that 
when letters testamentary have been granted by an inferior 
diocese, the defendant may plead ne unques executor, and give 
in evidence the fact that there were bona notabilia—and why 
could he de so? Because the probate was void as granted by 
an incompetent authority. Toller 120, and cases there cited. 
The proper person before whom, according to the law of Eng- 
land, a will is to be proved, is the ordinary of the place where 
the testator dwelt, that is, generally, the Bishop of the diocese . 
and, if all his goods lie within that diocese, the probate before 
the Bishop thereof, or his proper officer, is the only proper 
one—but ifhe have bona notabilia, lying within that diocese, 
and some other, then the probate must be had before the me- 
tropolitan of the province in consequence of his special prerog- 
ative, and, if otherwise granted, it is void, becanse of the want 
of jurisdiction. 1st Will. on Ex’rs. 167. It is sometimes 
difficult to distinguish between such acts or judgments of a 
court, asare void, and such as are merely voidable ; but it may 
be safely said in reference to granting letters testamentary or 
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of administration, that, if, under any circumstances, the court Dec. 1844. 
of probate could grant them, then it would have jurisdiction py man 


of the subject and its act is not void—if, on the contrary, in no 
possible state of things, it could grant the letters, then are they 
void and convey no authority to any one to act under them. 
Thus it has been decided in this State, that when a citizen of 
North Carolina dies, letters of administration granted by the 
court of a county, where he never resided, nor had any assets at 
the time of his death, were absolutely void, being a mere nul- 
lity. Collins v. Turner, N. C. Term, R. 105. So if admin- 
istration be granted before probate or refusal, or where there 
are two executors, and one proves the will and dies, and ad- 
ministration is granted before the refusal of the survivor, sub- 
sequent to the death of his co-executor—in all these cases 
the administration is not simply voidable, but absolutely 
void, because in neither case could the ordinary by any 
possibility, while the facts so continued, have authority 
or power to grant administration. Toller 120. But 
where he has, in the particular case, a right to act, then 
his act may be voidable, but is not void; he has the jurisdic- 
tion of that particular case. He may mistake his duty, or act 
upon insufficient testimony; what he does may be wrongly 
done, but itis notanullity. As if he grant letters of admin- 
istration to a wrong person, or if he grant it, non vocatis, jure 
vocandis. "This doctrine is treated by Cuter Justice Mar- 
SHALL, in his usual clear and forcible manner, in the case of 
Griffith v. Frazier, 8th Cranch. 5, in which he had occasion 
to examine the doctrine of void and voidable letters of ad- 
ministration. The case, so far as this point is concernéd, was 
shortly as follows: A man by the name of Salvador, a citizen 
of South Carolina, made his will and appointed three individ- 
uals executors. ‘T'wo of them were out of the State, and Da 
Costa, the third, had the will proved, and qualified as execu- 
tor. He afterwards left the State, and, while he was alive, ad- 
ministration with the will annexed was granted to one La- 
moth, and the question was, whether the letters to the latter 
were void. The Supreme Court ruled them to be so, because, 
34 
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Dec. 1844.in no possible state of things, during the life of Da Costa, 
Hyman could the ordinary grant letters of administration ; his letters 


Gaskins. 


testamentary to him had exhausted his power. ‘Let us test 
this case by the principles established. ‘Theophilus Hyman 
died in Florida, a foreign government. According to the rules 
of the English courts, his will ought to have been proved 
there, in the first instance, and, if the executor wished to col- 
lect the assets in this State, he ought to have procured a copy, 
duly authenticated, and upon presenting that before the pro- 
per court of probate in this State, have it proved and deposited 
as if it were the original, and, upon such probate, obtained 
letters testamentary. 1 Will. on Ex. 205. ‘Toller, 70. Un- 
der some circumstances, then, to wit, such as Mr. Williams 
points out, the court of probate in this State, where there were 
bona notabilia, might grant letters testamentary. If it be cor- 
rect as stated by Judge HenpERson, that, in such case, our 
court of probate goes into evidence of the fact only of the 
foreign probate, and, if satisfied of that fact, grants letters tes- 
tamentary, that is, gives documentary evidence, which our 
courts recognize as genuine, then the result is, that the court 
of Edgecomb county has granted letters testamentary, not in 
a case, in which they had no jurisdiction, but upon improper 
and mistaken testimony. Instead of requiring a copy, duly 
authenticated under the laws of Florida, to be filed among 
their records, as evidence complete of the existence of the 
will, they have caused the original to be proved and filed, and 
upon that have granted letters testamentary. It is to be re- 
gretted, that the court has unadvisably pursued this course. 
A proper respect for the laws and institutions of Florida should 
have led to the adoption of the accustomed mode. It is an 
unnecessary departure from that comity, which ought ever to 
exist between the courts of different nations. We cannot, 
however, therefore declare the letters granted by that court 
void. Nor do we perceive any serious mischief or inconve- 
nience, likely to ensue from sustaining the letters. It was ab- 
solutely necessary, in order to collect and secure the assets, and 
to pay the creditors and legatees of the testator, if there were 
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any such in this State, that letters testamentary should be is- Dec. 1844. 

sued from some authority here. And though this appoint- “yan 

ment is only ancillary to the one to be made in Florida, yet, _ v. 
; , o. 8 Gaskins. 

so far as the assets in this State are concerned, it is plenary to 

every purpose. It wili be the duty of the executor to take 

the will to Florida and have it proved there according to the 

laws of that State ; otherwise, he may subject himself to a devas- 

tavit. Helme v. Saunders, 3d Haw. 563. Nor is the defen- 

dant materially interested in the determination of this question. 

The jury by their verdict have said he owes the money, and 

it must be to him a matter of indifference to whom he pays it, 

provided, when he does so, it shall be to him an effectual dis- 

charge, and that, if paid under the judgment in this case, he 

will be protected, is very certain ; the letters testamentary be- 

ing granted by a court of competent authority and having ju- 

risdiction, and binding upon all other courts both of Jaw and 

equity, until duly and properly repealed. Ist Will. on Ex’rs. 

340. If, however, the grant of letters be void, all the acts of 

the executor done under them are void, so far as the rightful 

executor is concerned. Thus in Graysbrook against For, 

Plowden, 276, Ist Will. Ex’rs. 368, administration having 

been zranted by the ordinary, before the executor had proved 

the will, was declared void, and the administrator having sold 

some of the goods of the testator to the defendant, the plain- 

tiff (the executor) sued him in detinue for them and recovered, 

because the letters of administration were void. With respect 

to payments, however, made ¢o an executor or administrator 

by a debtor of the estate, the rule is different. If the grant 

be made by a court of competent jurisdiction, whether the 

letters be void or only voidable, a bona fide payment of a debt 

due to the estate, will be a discharge toa debtor. In Allenv. 

Dundass, 3 Term, 1235, it was held, that a payment made to 

the executor of a forged will, who had obtained probate of it, 

the supposed testator being dead, was a valid discharge to the 

debtor, although the probate was afterwards declared null, by 

the Ecclesiastical Court; on the principle, says Mr. Williams, 

Ist vol. 371, that, if the executor had brought suit against the 
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Dee. 1544. debtor, the latter could not have controverted the title of the 
~~ @xeeutor, as long as the probate was unrepealed, and the debt- 
or was not obliged to wait for a suit, when he knew no defence 
could be made to it. See Woolly v. Clark, 5 Barn. and Ald. 
746. Phillips against Byron, 1 Sh. 509. Appeal of R. 
Peebles, 13 Serg. & Rawle, 39. There cannot then be a 
doubt, that a payment by the defendant to the present plain- 
tiff, made either voluntarily or under process of law, would be 
to him a full discharge. 
It is to be observed, that it does not appear that the will was 
offered for probate and admitted, as the will of acitizen of 
Florida, and not as the will of a citizen of North Carolina. 


Per Curtam, Judgment affirmed. 


JOSEPH SIMMS »#s. LUNSFORD A. PASCHALL. 


The obliteration by the holder of a bond of a payment endorsed on it does not 
destroy the validity of the bond. Such an entry is no more than a receipt, 
and constitutes no part of the bond. 

Whatever weight the jury may give tothe fact of such obliteration, in making 
up their verdict on the question of payment, there is no legal or technical 
presumption of payment, in such a case, of more than appearsto have 
been in fact paid. 


Appeal from the Superior Court of Law of Franklin Coun- 
ty, atthe Fall Term, 1844, his Honor Judge CatpweE t pre- 
siding. 

This was an action of debt upon a bond given to Martha 
Webb for $185, dated the 5th day of March, 1833, and endors- 
ed after it was due to the present plaintiff. Pleas non est fac- 
tum, payment. On the bond, two credits were entered before 
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the assignment ; the one for $86 18 cents, dated August 27th, Dec. 1844. 
1834; the other for $25 75 cents, dated Mareh 14, 1835. On, 


the trial it was alleged on the part of the defendant, that a third 
payment had been made, for which a credit had also been en- 
tered by the obiigee on the piece of paper, on which the bond 
was written ; but that the entry had been torn off or oblitera- 
ted by one Andersen H. Walker, who had the possession of the 
bond as the agent of the obligee to collect the money, and that 
he so tore off or obliterated the entry for the purpose of de- 
sroying the proof of such payment. Upon this there was con- 
tradictory evidence. 

Thereupon, the counsel for the defendant prayed the court 
to instruct the jury, that, if they should believe that a payment 
was made and credited on the bond, and that said Walker ob- 
literated it or tore it from the paper for the purpose of destroy- 
ing the evidence of such payment, the bond itself was thereby 
in law cancelled and destroyed, and this action could not be 
supported. 

But the court instructed the jury, that ifthe obligee had ob- 
literated the credit entered on the bond, it would amount, in 
law, to proof of payment in full; but that the case was differ- 
ent if the act was done by an agent; and if the jury believed 
that Walker, the agent as aforesaid, had made such obliteration 
with the intention alleged, it did not amount to proof in law of 
full payment of the bond, but only raised a strong presumption 
of such full payment, which they must weigh in connexion 
with the other evidence, and say upon the whole, whether the 
bond was paid or not. The jury found the two payments of 
$86 18 cents and $25 75, and no others; and from the judg- 
ment for the residue of the debt, the defendant appealed. 


Saunders, Miller and Venable for the plaintiff. 
No counsel for the defendant. 


Rurrin, C.J. The proposition contended for Ly the de- 
fendant must be too broad. It amounts to this: that, if any 
credit, for even a small and known sum, be entered on the 
paper on which the bond is written, and be fraudulently ex- 
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Dec. 1844. punged, the debtor is not to take credit for the true sum paid, 


Simms 


Paschal. 


~ but that in law the whole debt is deemed to have been paid, 
or the bond annulled. We are not aware of any such rule. 
Ifthe bond itself be altered it is destroyed; and the argu- 
ment assumes, that the entry of the credit becomes part of the 
bond, so that its obliteration isa destruction of the whole in-— 
strument. But the credit is not part of thedeed. It is only 
written evidence of a payment on it, like a receipt. If ex- 
punged, the debtor would still have the benefit of it, if he 
could establish its contents. And if he could not positively 
show the precise contents, but there should be a doubt as to 
the amount or period of payment, there is a natural presump- 
tion arising from such conduct, of which the jury will al- 
ways feel the just influence in making up the verdict upon 
the question of payment. But we do not know of any legal 
or techuical presumption of the payment, in such case, of 
more than appears to have been in fact paid. If there be an 
error in the instructions to the jury, it is not one of which 
the defendant can complain. Indeed the verdict puts the 
whole instruction out of the case; for it is not only, that the 
whole debt was not paid, but that there was no third payment 
whatever. If there had been such third payment, the jury 
would have found that, although they might not have found 
full payment. Therefore by finding only two payments, as 
entered on the bond, and still appearing there, the jury must 
have believed, that no other payment was either entered or 


made. 


Per Curiam, Judgment affirmed. 
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H. G. PARISH vs. JOSIAH TURNER & AL. 


An execution from a justice of the peace issued against a defendant in his Dec. 1644 


lifetime. Afier his death, and before the return day ofthe execution, it was, 
for want of chattels, levied on his lands, the levy returned to the County 
Court, and, after due notice to the heirs, the court ordered the lands to be 
sold, and that a venditioni issue for that purpose: Held that the levy was 
good, the proceedings under it regular, and that, when the sale took place, it 
should have relation back to the levy, and the proceeds should be applied to 
that execution in preference to executions subsequently issued from a court 
of record on a judgment against the heirs upon a sci. fa. 

Where a party is dead at the time of the levy on lands under a justice’s execu- 
tion, notice to his heirs is as effectual, as if given tothe party himself, when 
living. 

The cases of Bowen vy. McCullough, N. C. Term, Rep. 262, Wood v. Harrison, 
1 Dev. & Bat. 356, Samuel v. Zachery, 4Ired. 377, Lash v. Gibson, 1 Murp. 
266, Ellars v. Ray, 2 Hawks. 568, McCarson v. Richardson,1 Dev. & Bat. 
561, and Ricks v. Blount, 4 Dev, 128, cited and approved. 


Appeal from the Superior Court of Law of Orange Coun- 
ty, at the Fall Term, 1844, his Honor Judge Pearson presi- 
ding. 

This was a motion to the County Court to direct the appli- 
cation of $ —_, which was raised from the sale of the real es- 
tate of Thomas D. Crain, dec’d. and paid into the office ofthe 
cierk of the County Court. 

‘Thomas D. Crain diedin April, 1842. At the time of his 
death, justices’ executions in favor of H. G. Parish and oth- 
ers, the present plaintiffs, against the said Crain were in the 
hands of one E. G. Mangum, a constable, all being tested the 
16th or 17th of March 1842. The personal property of the 
said Crain having been all seized by the Sheriff of Orange, 
by virtue of an execution issuing from the February Term 
preceding of the County Court, the said Mangum, on the 
first day of June 1842, levied the justices’ executions in his 
hands on a store house in Hillsborough, belonging to thees- 
tate of the said Crain, and returned them with the levies en- 
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Dec. 1844.dorsed to August Term of the County Court of Orange, 


v 
Turner. 


Parish 


when they were placed on the docket. On the last day of 
that term, on motion of the counsel of the administrator of 
the said Crain, the Court directed all the said execution cases 
to be dismissed. At November term following, on affidavit 
filed, the Court directed the cases to be re-instated on the dock- 
et, nunc protunc, and ordered notice to issue to the heirs at 
law of the said Crain of the levies aforesaid. The causes were 
continued on the docket until May'Term1843, when, notices hav- 
ing been served,orders were made in three of the cases that writs 
of Ven. Exp. issue. In the other two cases, for want of the pa- 
pers, which should accompany the executions, orders were not 
made, but the cases continued until August Term, when, the 
papers being filed, orders were made in these also. Writs of 
Vend. Erp. issued in all these cases from August to Novem- 
ber Term, when the property was sold. 

The defendants obtained judgments at February Term, 
1843, against the administrator of Crain, the plea of fully ad- 
ministered being found in his favor ; and they severally issued 
writs of sci. fa. to the heirs at law to shew cause why the real 
estate should not be sold to satisfy their recoveries. ‘These 
having been returned served to May Term following, judg- 
ments were entered according to the sci. fas. From August 
Term following, executions against the real estate of Crain 
were issued on these judgments to the sheriff, and he sold the 
house and lot levied on under all the process in his hands, and 
brought the money into court. It was ordered by the County 
Court that the moneys raised by the sale should be applied in 
the first place to the satisfaction of the justices’ executions of 
the plaintiffs’ pro rata, and, if there should be a surplus, then 
to the satisfaction of the executions of the defendants in like 
manner. From this order the defendants appealed to the Su- 
perior Court. 

On the appeal coming up to the Superior Court, his Honor 
declared his opinion to be that the Jevy of the justices’ execu- 
tions, the order of sale and the sale were invalid. At common 
law. lands of a deceased debtor were not subject to the pay- 
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ment of his debts in the hands of the heir, unless the heir was Dec. 1844. 
specially bound. The act of 1784 provides, that sci. fa. to” pais, 
subject the lands may issue after a judgment against the ad_ om ie 
ministrator. The act of 1794 authorizes justices’ executions 
to be levied upon land, and returned to court for an order of 
sale; and the act of 1828 requires that notice shall be served 
upon the defendant in the execution, before the order of sale 
ismade. ‘The proceeding in this case does not conform to 
the provision of either act. The act of 1784 is out ofthe ques- 
tion. The act of 1794 directs a levy upon the land of the de- 
fendant in the execution. The act of 1828 directs notice to 
the defendant in the execution. There is no provision for a 
levy upon land in the hands of the heir, or for notice to the 
heir. ‘This proceeding would be validasto personal proper- 
ty; but there are many distinctions between them. Personal 
property, when levied on, may be sold even after the execu- 
tion was out, without an order of sale. As to real property, 
there must be an order of sale. Personal property was the 
appropriate fund for the payment of debts at the common law, 
and the common law provides modes to subject it. Real pro- 
perty was not liable, except by statute, and the mode to sub- 
ject it must be provided by statute. A court has no authority 
to adopt, in reference to real property,a mode applicable at 
common law to personal property. 

The court, therefore, adjudged that the order of the County 
Court be reversed, and that the sheriff be directed to apply the 
money to the satisfaction of the executions of the defendants, 
pro rata ; the excess, if any, to be paid over to the heirs at 
law. 

From this judgment the plaintifis appealed to the Supreme 
Court. 


J. H. Bryan for the plaintiffs. 

A. W. Venable for the defendants. The statute provides no 
way by which heirs can be made parties to a justice’s execu- 
tion, issued during the lifetime of the debtor, but executed af- 
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Dee. 1844.ter hisdeath. Theonly way that such judgments can be 
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made to subject the land is to bring a warrant on the judg- 
ments against the administrator, and, on a plea of plene ad- 
ministravit found there, then to proceed against the heirs. 
The judgments of the appellees were regularly obtained 
against the heirs after the plea of plene administravit found 
in favor of the administrator. The courts ofthis State have 
discountenanced all irregularity in proceedings on executions 
against the lands of deceased debtors, which will fully appear 
by reference to Wood v. Harrison, 1 Dev. & Bat. 356, and 
Denon the demise of Bowen v. McCullough, N. C. Term 
Reports, 261. 


Dante, J. The plaintiffs’ justices’ executions were issued 
in the life time of Crain, and they were levied on the land af- 
ter his death, but before the return days of the said executions. 
Were the said levies by the constable good in law? If a she- 
riffhave in his hands a fi. fa. issued from a court of record, 
tested before the death of the defenJant in it, he may both levy 
and sell the land, after the death of the defendant, if he do it 
before the return day. Bowenv. McCullough, N. C. Term, 
Rep. 261. Wood v. Harrison, 1 Dev. & Bat. 356. But if 
the sheriff Jevies on land, and does not sell it before the re- 
turn term, and the defendant dies, then a venditioni cannot 
issue to sell it before the heirs are made parties by scire facias. 
Samuel v. Zachery, 4 Ired. 377. But it is said, that under a 
justice’s execution, the land is bound only from the time of 
levy by the constable. That is true. Lash v. Gibson, 1 
Mur. 266. Ellarsv. Ray, 2 Hawks, 568. But by the act 
of Assembly, (Rev. Stat. c. 268, s. 16,) the personal property 
of the defendant, in a justice’s execution, is bound only from 
the levy. Yet this court has decided, (McCarson v. Rich- 
ardson, 1 Dev. & Bat. 561,) that if the defendant die after 
the teste of such execution, and before the levy, his adminis- 
trator is bound thereby, and the goods in his hands may be 
levied upon and sold, without a scire facias to revive the 
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judgment. The court furthermore said, that the act of 1828 Dec. 1844. 
was passed only for the protection of purchasers from the de- Parish 
fendant in the execution. Inthis State, the rule of thecom- v 

mon law, as to the lien of a fi. fa. upon chattels, has been ex- 
tended to land, when sought to be subjected by that writ. 
Ricks v. Blount, 4 Dev. 128. But in favorof purchasers from 
the defendant in the execution, and also in favor of other ex- 
ecution creditors, who may first levy on it, the land is not 
bound until the levy is actually made by the officer, under a 
justice’s execution. If the defendant in a justice’s execution 
die after the issuing thereof, and before the return day, then 
his heir at law cannot stand in a better situation, to resist the 
constable’s right to levy on the land, (which was the defend- 
ant’s at the ¢este of the execution) than the administrator can 
since the act of 1828, as to the chattels. When in such cases 
the land is levied on, and the proceedings are returned into 
court for an order of sale, as the act of assembly of 1826 re- 
quires the officer to serve the defendant with notice in writing, 
at least five days before the term to which the execution is re- 
turnable, although the act has not in so many words declared, 
that if the defendant in the execution should die, that the said 
notice should then be served on the heir or devisee ; still, we 
think it is so clearly within the meaning of the Legislature, 
that the heir should be notified, that we must construe it, as 
if such words were actually inserted in the act, in order to car- 
ry out the evident meaning of the Legislature. The notice 
to the heirs was in the nature of a scire facias, and perhaps, 
on the return of it into court, they might have shewn that 
there was personal property, which the constable knew of and 
might have levied on, sufficient to satisfy the debt; or, they, 
as heirs, might have shown that they had a right to retain their 
own debt against the land, or any other proper matter to in- 
duce the court to stay the order of sale. In England, by the 
statute of Frauds, 29 Car. 2, it is enacted, that no writ of fie- 
ri facias, or other writ of execution, shall bind the property 
of the goods of the party against whom such writ of execu- 


Turner. 
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Dec. 1844.tion issued forth, but from the time that such writ shall be 
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Turner. 


delivered to the sheriff. But, notwithstanding, the courts of 
that country decided that the statute was passed solely to pro- 
tect purchasers, and that the goods are bound as against the 
defendant and his representatives, as they were at the com- 
mon law from the ¢este ; and, therefore, goods of a testator in 
the hands of his executor, may be taken ona fi. fa. against 
his testator bearing teste before his death. Bragner v. Lang- 
mead, 7 'T. R. 20. Wagborne v. Langmead, 1 Bos. & Pul. 571. 
Watson on Sheriffs, 176, 177. 

We have seen that, in this State, the general rule as to the lien 
under a fieri facias upon chattels and lands, stands upon the 
same footing. Then as the act of 1828 binds personal property 
only from the levy, in favor of purchasers, and not in favor of 
the executor or administrator, so we must now declare that 
the decisions, which have heretofore been made in this State, 
that the constable’s levy on land under a justice’s execution, 
bound the land only from the levy, were made only to protect 
purchasers from the defendant in the execution, and also such 
execution creditors, as had made a prior levy, although un- 
der a junior execution. The heir must stand, as his ances- 
tor, the defendant in the execution, did, with the exception of 
the privilege of pleading a retainer, &c. on the return into 
court of the notice to him to shew cause why the order of sale 
should not be made. The argument for the defendant is 
founded on the omission in our statutes to give a scire facias 
against heirs, except upon a judgment first had against the 
administrator, and on the further circumstance that at com- 
mon law an action of debt would not lie against the heir on a 
justice’s judgment. But the inference does not follow, that 
therefore there is no direct remedy against the lands ofthe de- 
ceased debtor, but only through the circuitous route of a suit 
on the judgment against the administrator. Why should the 
administrator be sued? Itis only for the protection of the 
heir by having the personal estate applied first to the satisfac- 
tion of the debt. Now, the very levy by the constable implies 
and affirms that there is no personal estate; and, being mads 
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in the life time of the ancestor, either actually, or, in legal con- Dec. 1844. 
templation, by relation, that fact is established against the heir, poi, 
because it was established against the ancestor. But suppose _ v 
the return of the constable not tobe conclusive on that point, 7" 
and that it is open to the heir to shew that there are personal 
assets in the hands of the administrator—a point not now ne- 
cessary to be decided, and on which we express no opinion— 

it does not follow, that the administrator must be sued in the 

first place; but only that the heir may plead that there are 
personal assets, and, if it be so found, that the creditor cannot 
have execution of the lands. It is true that in such case he 
could not have execution against the administrator, as provi- 

ded by the statute upon a verdict on the issue taken by the heir 
upon the point of assets, because the administrator would not 

be a party in any way to the proceeding. ‘To proceed in this 
way against the heir would, therefore, be at a risk to the cred- 

itor of paying cost; whereas, if he brought in the administra- 

tor, and then the heir, according to our statute, he must have 
execution against the administrator or the land descended, for 
both debt and costs. Then, no possible injury can be sustain- 

ed by the heir by such a proceeding ; for either he may avail 
himself of the prior liability of the personal estate, or, if not, it 

is only because his ancestor was concluded on that point. 
Therefore, the creditor by judgment against the ancestor ought 

not to be compelled to go through all the forms of an origina} 
writ, before he can touch the debtor’s land. And aithough 

our acts do not give any original action against the heir, and 

at the common law he is only liable in debt upon the ances- 

tor’s obligation, in which he bound the heir, and not on a judg- 
ment, yet the creditor is not remediless upon such judgment 
against the heir and all others, the terre-tenants, to subject the 
lands to execution. Sir William Hobart’s case, 3 Rep. 12, 

2 Saund. Rep. 7, Note 4. For the law will not deprive the 
creditor of the benefit of his lien on the land by the death of 

the debtor. Such would be the case, if the judgment were in 

a court ofrecord. Within the same reason is the lien created 
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Pam. 


~ Suppose, for example, that this levy had in fact been made and 
returned before Crain died, and that notice had been given to 
him, what reason, founded in justice or law, can be assigned 
for putting a full stop to that suit, annulling the levy and lien 
on the land, and turning the creditor back to anew suit against 
the administrator, and leaving him no better off than a simple 
contract creditor? It stands precisely on the principle on 
which the common law gives the scieri facias on a judgment 
against the terre-tenants; and the creditor is entitled to have 
satisfaction out of the lands levied on, as a fund specially ap- 
propriated, as against the ancestor and the heir, to that pur- 
pose. Itis not material whether the heirs could have pleaded 
personal assets or not. If they could, they did not; and judg- 
ment was taken against them to sell the land levied on, and 
the execution refers to and enforces that levy; and it is not 
for another creditor to dispute its propriety, who comes in 
afterwards. 

We are of opinion that the judgment of the Superior Court 
should be reversed, and that the judgment of the County Court 
should be affirmed. 


Per Curiam, Judgment accordingly. 
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THE STATE ts. ANDERSON HARRIS. 


On an indictment for passing a forged bank note, a witness is competent Dec. 1844. 


to prove that the note was counterfeit, who had for ten years been em- 
ployed as cashier of a bank, who in that capacity had received and pass- 
ed away a great number of the notes of this bank, without ever having had 
one returned as a counterfeit, and who swore that he believed he could read- 
ily distinguish between a genuine and a counterfeit note, not only from the 
hand-writing of the signatures, but also from the paper, engraving and gen- 
eral appearance of the note. 

Knowingly passing a counterfeit bank note for the sake of gainto any other 
person, whether the latter knows it to be forged or not, is a crime under our 
act of 1819 (Rev. Stat. ch. 34, sec. 60.) 

In the second section of the act of 1819, (Rev. Stat. ch. 34, sec. 60) making it 
indictable to pass counterfeit bank notes, “ purporting to be a bill or note 
issued by order of the president and directors,” &c., the legislature did not 
use the word “ purporting” in its strict, technical sense, as meaning that 
these words should appear on the face of ihe counterfeit bill or note, but in 
its popular signification to denote a bill or note presumed to have been is- 
sued by order of the president and directors of a bank. An indictment, 
therefore, which sets out the purport of the counterfeit note, as it really ap- 
pears on its face, is sufficient. 

The case of the State v. Allen, 1 Hawks. 6, cited and approved. 


Appeal from the Superior Court of Law of Person Coun- 
ty, at the Fall Term, 1844, his Honor Judge Pearson pre- 
siding. 

The defendant was tried upon the following indictment, to 
which he pleaded not guilty, to wit: 

“The jurors for the State upon their oath present, that An- 
derson Harris, late of the said county of Person, laborer, on 
the eighteenth day of March, A. D. 1844, in the county afore- 
said, unlawfully, fraudulently, deceitfully and feloniously did 
attempt to pass, and did pass, for the sake of gain to one John 
Y. Parker, of the said county, a certain false, forged and coun- 
terfeit bank note, purporting to be a bank note issued by the 
Planters’ and Mechanics’ bank of South Carolina, the same 
being a corporation chartered by an act of the general assem- 
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Dec. 1844. bly of the State of South Carolina, of the denomination of ten 


State 
Me 
Harris. 
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~ dollars, he, the said Anderson Harris, at the same time well 
knowing the said bank note to be falsely forged and counter- 
feited; the tenor of which false, forged, and counterfeited bank 
note is as follows, to wit : 


TEN. TEN. 
10 No. 431 No. 431 
B. B. 
10 10 
The Planters and Mechanics Bank of South Carolina will 
pay to Henry F’. Heriott, or bearer, on demand, ten dollars. 
Charleston, 28th May, 1842. Charleston, 28th May, 1842. 
10 _ S. H. Robinson, Cash’r. David Ravenel, Pres. 
TEN TEN TEN TEN 


is 
a 


against the form of the statute in such cases made and provi- 
ded, and against the peace and dignity of the State.” 

Upon the trial of the indictment, the following evidence 
was given: 

John G. Parker swore, that on Tuesday of March court, 
1844, at Roxboro’, the defendant offered to lend him a thou- 
sand dollars; witness said “ he did not like to give security;” 
the defendant observed he would take a note without securi- 
ty; witness declined accepting the loan; the defendant then 
said, “I have four ten dollar South Carolina bills, which I 
will let you have for thirty-five dollars in North Carolina mo- 
ney ;” witness asked where he got the money? the defendant 
said he got it from one Scales, as the price of a horse ; witness 
looked at the money and agreed to the proposition, and ac- 
cordingly gave the defendant $35 in North Carolina bills, and 
received from the defendant the four ten dollar South Carolina 
bills, one of which he identified, and the Solicitor offered it in 
evidence. It is correctly set forth in the indictment. Wit- 
ness stated further, that at the time he received the money 
from the defendant, South Carolina bills were just as good and 
as current as North Carolina bills, and he suspected from the 
defendant’s proposing to lose five dollars, and other circum- 
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stances, that the bills were counterfeit, and was induced to ec. 1844. 
take them, because, if they were good he would make $35, and,  — 
if counterfeit, he could get his money back and have the de- v_ 
fendant punished. Svon after he received the bills, he caused "**. 
the defendant to be arrested upon a civil warrant and also upon 
a State’s warrant. To prove the bill a counterfeit, the State 
called John Norwood, Esq.,and Nathaniel Palmer, who 
being asked the preliminary questions, and being considered 
competent, were examined, without objection on the part of 
the defendant’s counsel, and stated that they were satisfied that 
the bill was counterfeit. The State also called William R. 
Hill. He swore, that for several years, he had acted as nota- 
ty in the City of Raleigh; he was then appointed agent of 
the State Bank at Leaksville, where he remained several 
years, when he was appointed agent of the State Bank at 
Milton, which place he still fills. He has been acting as the 
Bank agent at Leaksville, and at Milton for the last ten years; 
as agent, he is responsible for any counterfeit money he may 
receive, and this has induced him to pay close attention to the 
subject of counterfeit bills. He stated, that much South Car- 
olina money circulated in the county, where he acted as Bank 
agent, and although the rule of his bank did not allow him to 
receive South Carolina bills in payment or on deposite, until 
the last year or so; yet, when aconsiderable payment was 
made, and a small part offered was South Carolina money, 
he usually received it; he has on several occasions received 
bills on the Planters and Mechanics Bank of South Carolina, 
and sent them to the State Bank at Raleigh, and received a 
credit therefor. He also, in his private business, has frequent- 
ly received the bills of said Bank, passed them, and they were 
never returned. He considered himself a good judge of mo- 
ney ; he judged more by the paper and plate, and general ap- 
pearance of a bill, than by the hand-writing of the signers ; 
he noticed that the Planters and Mechanics Bank, in 1842, 
and since, used a new plate for their ten dollar bills; he re- 
ceived and passed off several bills of this new plate, and thinks 
he sent one or two of themto the State Bank at Raleigh ; 

36 
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Dec. 1844. the bills which he had seen of this plate, and which he had 








~ no doubt were genuine, were on much better paper than the 
bill offered in evidence, and the engraving on the former was 
neatly executed by steel plate, so as to show the features of the 
faces, and even the hair, very distinctly marked, whereas the 
engraving of the bill offered was badly executed, and the 
faces blotched ; he considered, that in this way, he was able 
to tell any genuine ten dollar bill, issued by that Bank in 1842, 
and since, and had no doubt, from the inferior paper, bad en- 
graving, and general appearance of the bill offered, that it was 
a counterfeit. This evidence was objected to by the prison- 
er’s counsel, but was received by the court. 

The State also swore several other witnesses, who proved 
circumstances tending to show that the defendant knew the 
bills passed to Parker were counterfeit. The defendant’s coun- 
sel moved the court to charge, that if Parker believed the bills 
were counterfeit, at the time he received them, the defendant 
was not guilty. The court charged, that if the jury were 
satisfied that the defendant had passed the bill to Parker, that 
the bill was counterfeit, and that the defendant knew it to be 
counterfeit, they should find him guilty, notwithstanding they 
were satisfied that Parker, when he received it, believed it to 
be counterfeit, and took it under the circumstances deposed to 
by him. 

The jury found the defendant guilty. The defendant’s 
counsel moved for a new trial, because the court admitted the 
testimony of Hill, and because the court refused to charge as 
requested in reference to Parker's belief. The motion was 
overruled. The counsel then moved in arrest of judgment, 
because the act of Assembly makes it indictable to passa 
counterfeit bill, “ purporting to be issued by the president and 
directors, &c.” but not by the Bank of another State, as set 
forth in this indictment. This motion was also overruled, 
and judgment pronounced against the defendant, from which 
he appealed to the Supreme Court. 


Altorney General for the State. 
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A. W. Venable for the defendant. The court below erred Dee. 1844. 


in the admission of the evidence of Hill, according to the rule 
laid down in the case of the State v. Allen, 1 Hawks, 6. The 
witness, according tohis own shewing, was not sufficiently 
accustomed to receiving the notes of the Planters and Mechan- 
ics Bank of South Carolina ; and therefore a new trial ought 
to be granted. The judgment ought to be arrested, because 
under the statute of North Carolina, the false and counterfeit 
note must “ purport” on its face io be payable by the president 
and directors of the bank. The charter of the Planters and 
Mechanics Bank of South Carolina gives that Bank the cor- 
porate name of the Planters and Mechanics Bank of South 
Carolina, and the note on its face purports to be payable by 
the Planters and Mechanics Bank of South Carolina. (See 
South Carolina law Bank charter.) The word “purporting” 
in an indictment, imports what appears upon the face of the 
note; see 2d Russell on Crimes, 363. If an indictment is 
under a statute, the words of the statute must be copied in 
the indictment; 2d Russell on Crimes, 369. Last’s Pleas 
Cro. c. 19, sec. 58, page 985; also, 3d Chitty’s Criminal Law, 


1040, 1041. 


Rurrin, C. J. We think the witness, Hill, was compe- 
tent. In Allen’s case, 1 Hawks, 6, the only ground, on which 
the witness judged, was the hand-writing in the signatures to 
the note ; and the court thought their opportunities of gain- 
ing a correct knowledge of that were not sufficient. That 
case went very far in restricting the evidence, as it seems to 
us. Many persons, indeed, pay very little attention to hand 
writing, aud handle bank notes without retaining any exem- 
plar in the mind, and such persons may well say they are not 
well acquainted with the hand writing, and ought not to be 
allowed to testify toit. Butit would seem to be otherwise as 
to those, who, under such circumstances, do attend to the 
signatures and other properties of the notes, so as to give a 
correct knowledge of them. For one, who has been in the 
habit of receiving large sums in bank notes, and passing them 


State 
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Dee. 1844. off at periods, from which every one must know that, in the 


State 
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Harris. 


course of trade, many, if not all of them, must long ago have 
been presented at the bank whence they were issued, and who 
has no reason to suppose that payment of asingle one of them 
was refused, may well be considered in the light of one, who 
has carried on a correspondence with the officers of the bank, 
in which the latter recognise the letters addressed in their 
names to the witness, to be genuine, or paid bills of exchange 
drawn on them by the witness ; 2 Stark. Ev. 372. And such 
a person, appearing not to have been imposed on by a bad note 
among so many, may justly be deemed a competent judge of 
good and bad notes of that bank. But that is not all in the 
case before us. The witness likewise stated, that he formed 
his opinion also upon the paper, engraving, and general ap- 
pearance of the bill, as much or more than from the signa- 
tures. Now, in point of fact, the hand writing is not the sole 
nor chief criterion, by which persons of business judge 
whether notes are genuine or counterfeit ; but they rely much 
on the circumstances mentioned by this witness, and by them 
can oftén determine the point ata glaace, as one person is 
known from anotherupon sight. Those, who are old enough, 
cannot but remember that the paper currency, emitted by this 
State in 1783 and 1785, became so worn in use, that few bills 
retained the signatures perfectly, and that on most of them 
they were nearly obliterated. Yet, forming, as they did, the 
principal part of the stinted currency of that day. many per- 
sons of business acquired such an accurate knowledge of the 
paper and engraving of both the genuine and counterfeit bills» 
as to be able at once to detect a counterfeit. No doubt that 
with regard to bank notes, the same is true now, of many per- 
sons, who, as merchants and bankers, are daily engaged in 
handling the notes of particular banks, and have become 
thoroughly acquainted with their whole appearance. ludeed, 
in a case, which not unfrequently happens, the form and print- 
ing of the bill is the only method of detecting a counterfeit ; 
which is, when a genuine bill of one denomination is altered 
by extracting by a chemical process one sum, and inserting 
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ahigher. Here the witness had been engaged in the pursuit Dee. 1844 
of a cashier of a bank for ten years, which must have made Stat 





him as familiar with the faces of these notes as with those of 
his personal friends, and he swore that he believed that he pos- 
sessed a correct knowledge of them. We think, therefore, 
that his testimony properly went to the jury, to be judged of 
of by them. 

Under the first section of the act of 1819, the crime con- 
sists in passing as true “a note which the party knew to be 
forged.” But by the second section, the passing or attempting 
to pass by one person “to any other person” a forged note, 
knowing it to be forged, constitutes the offence. It is putting 
spurious paper into circulation, and not defrauding the indi- 
vidual who takes it, that the statute has in view. Hence, up- 
on a similar statute, it was held, that delivering a forged note 
to an agent, that he might dispose of it in buying goods, was 
a passing within the act. Palmer’s case,R.and R.72. And 
where the prisoner sold a forged note to a person, employed as 
an agent by the bank itselfto buy it from the prisoner, with 
the view of detecting him, it was held that the offence was 
complete. Holden’s case, 2 Taunt. 334. 

The court is, therefore, of epinion, that there is no ground 
for a venire de novo. 

We have more hesitation on the sufficiency of the indict- 
ment. Theact of 1819, Rev.St. c. 34, s.60 enacts, that if 
any person shall pass any forged bill or note “purporting to be 
a bill or note issued by order of the president and directors of 
any bank or corporation within this State or any of the United 
States,” he shall be guilty of felony. ‘The indictment describes 
the note as a false and forged note, “purporting to be a bank 
note issued by the Planters’ and Mechanics’ bank of South 
Carolina, the same being a corporation chartered by an act of 
the General Assembly of the State of South Carolina;” and 
then it sets out the tenor of the note, whereby it appears to run 
in the name of “ the Planters’ and Mechanics’ bank of South 
Carolina,” and not “to be issued by order of the president and 
directors” of that bank. 


Harris, 
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Dec. 1644. ‘The term “purport,” when used in pleading, has a settled 
“Stare Signification ; which is, that an instrument, when produced, 
ne will appear upon its face to be the thing it was described as 
purporting to be. ‘The note, therefore, is, in point of pleading, 
correctly stated in the indictment to “ purport” to be a bank 
note “issued by the Planters’ and Mechanics’ bank of South 
Carolina ;” and ifthe indictment had described it as “purport- 
ing to be issued by the president and directors of the Planters’ 
and Mechanics’ bank of South Carolina,” or “by the order of 
the president and directors,” there would have been a fatal 
variance between the allegation and the proof, and, indeed, a 
repugnance between the alleged “ purport” of the note, and the 
“tenor” thereof, as subsequently set forth. Rez v. Reading, 

2 Leach. 590. Rez v. Jones, i Doug. 300. 

If then, the term “ purporting ” be used in the statute in the 
same sense, in which it is in the indictment, no judgment 
ought to be passed on the conviction ; for the indictment does 
not state the “ purport ” to be, and it is seen, from the tenor of 
the note, that the “purport” is not, that it was issued “by or- 
der of the president and directors” of the bank. But, notwith- 
standing some doubt to the contrary, we have, after reflection, 
come to the conclusion, that the word is used by the legisla- 
ture in an inaccurate and popular acceptation, rather than in 
its technical sense. It is exceedingly difficult to suppose, that 
the legislature did use it in a strict legal sense ; for there never 
has been a bill or note issued by a bank in this State, which 
purported to be, that is, wpon its face expressed, that it was is- 
sued “by order of the president and directors.” Many of them 
have run in the name of the president and directors, thus: 
“The president and directors of &c., promise to pay &c.” 
Others have been couched in terms similar to those of the note 
set out in this indictment; as, for example, “'The Bank of the 
State of North Carolina promises to pay, &c.” But we have 
no knowledge of any bank in this country, whose notes have 
been issued in that form, “by order of &c.” The legislature 
must have becn aware of the terms, in which the whole paper 
currency of the country was expressed ; and it is not to be pre- 
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sumed, that the intention was to make the passing of notes in Dec. 1844. 


a certain form, which had never been used, punishable, while 
the passin g of counterfeits, in the form universally adopted, 
should be dispunishable. Hence the act ought not to read in 
this last sense, if any other meaning can be given to the lan- 
guage, which will prevent it from being, in effect, inoperative. 
The definition of “ purport” by lexicographers is not so pre- 
cise and restricted, as the meaning affixed to it as a term of art 
in pleading. It is defined generally, “to mean, to import, to 
imply.” Thesense is not, therefore, necessarily, what is ex- 
pressed on the face of an instrument; but what is to be un- 
derstood or implied from it. That it was used in that mean- 
ing in this section of the act is to be inferred, not only fromthe 
considerations already adverted to, but from the manner in 
which the same word is used in another part of the same act. 
The first section is, ‘‘ that if any person shall forge any bill or 
note in imitation of, or purporting to be, a bill or note issued 
by order of the president and directors of any bank, &c., 
he shall be guilty of felony.” Now, it is obvious, that the 
phrases “in imitation of” and “ purporting to be,” are not set 
in contrast to each other, as meaning different things and con- 
stituting two crimes—the one consisting of forging a note 
“purporting” to be a note “issued by the order of the president 
and directors, &c.;” and the other consisting of forging a note 
“jn imitation ofa note issued by order,” &c. : but they are dif- 
ferent modes of expressing the same thing, probably intended 
(by mistake indeed) to express the same thing the more em- 
phatically by repetition. “In imitation of” is used as equiva- 
lent to “similitude or likeness” in the act of 1811 respecting 
counterfeiting coin. In that act, an exact similarity is certain- 
ly not meant ; for that would include such a sameness of ap- 
pearance and material, as would amount to good money, and 
thus be inconsistent with the idea of counterfeiting, which im- 
plies an injurious fraud. But such coin is meant as is not of 
the value of genuine coin, but resembles it so much as to shew 
that it was intended to pass for it. Sothe meaning of the first 
section of the act of 1819 is to punish the forging of a note, “in 
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Dec. 1844. imitation of” or “like” bank notes, which, in the common popt- 
State (at understanding, are issued by orderof the president and direc- 
v __ tors, because those officers are the managers of the bank. And 
Harris. if that is thus found to be the sense, in which “ purporting” is 
to be received in the first section of the act, we may, with 
equal reason, conclude that it was introduced into the second 
section to convey the same idea. We admit that it was, as a 
legal term, very inaccurately used in the act. Indeed, there 
was no necessity for its introduction into the act, in any sense 
of it, as it would have been sufficient to say, simply “forge a 
bank note,” or “a note of any bank incorporated in this State 
or in either of the United States, commonly called a bank 
note,” or the like; and we should be better satisfied with our 
judgment, if such had been the frame of the act. But, for the 
reasons already given, we think the language was intended to 
convey the same sense; and therefore the indictment describes 
the offence, though not in the very same words, according to 
the legal effect of the act, and that is sufficient. Consequently, 
it must be certified to the Superior Court, that there is no er- 
ror in the judgment. 


Per Curiam, Ordered accordingly. 
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THE STATE vs. FRANCIS E. RIVES. 


When an act, incorporating a Rail Road Company, declares that after the as- Dec. 1644. 
sessment and payment of the damages for the land, to be used for the con- 
struction of the road, the company may enter upon the said land, &c., “and 
hold the said land to their own use and benefit for the purpose of preserving 
and keeping said rail road during the continuance of their corporate exis- 
tence” (sixty years;) “and in all things to have the same power and author- 
ity over said land so laid eff, during their existence as a corporation under 
the laws of this State, as though they owned the fee simple therein’’; Held 
that, by this clause, the corporation, after assessment and payment of dam-~ 
ages, became the tenant of the land, as the owner of the legal estate for the 
term of sixty years, subject to the earlier determination of the corporation 
from any cause. 

Held further, that the provision in this section, that the said company “ shall 
hold the said land for the purpose of preserving and keeping up the road,” 
does not make a condition, upon the performance of which their estate de- 
pends, but these words only assign the reason, why the law vests the estate 
in the corporation. 

From the nature ofthings, as for instance, trom the abso]ute necessity of giving 
such a corporation a right to trespass Q. C. F. or ejectment, to protect its 
enjoyment of the road, it follows that an estate must be vested in the cor- 
poration, unless it be clear that the contrary was intended. 

And such interest in the land may be sold under an execution against the cor- 
poration, although the corporate franchise itself cannot be sold under an 
execution. 

The right of transporting persons or things over the land of another for toll is 
but an easement united with a franchise, and is not distinguishable from 
other franchises. 

A Rail Road corporation is not dissolved by the sale of its road. 

Only the real estate, which remains in a corporation at the moment of its dis- 
solution, reverts to the original proprietors—what has been divested out of 
the corporation by its own act or the act of the law does not so revert. 

Land, therefore, which has been vested ina Rail RoadCompany for the use 
of the road, if sold by execution, belongs to the purchaser until the charter of 
the company would by the limitation of its charter have expired. 

A Rail Road is not in all respects a highway pudlici juris, but it is the subject 
of private property, and in that character is liable to be sold, unless the sale 
be forbidden by the legislature ; not the franchise, but the land itself consti- 
tuting the road. 

The case ofthe Raleigh and Gaston Rail Road Company vy. Davis,2 Dev. & 
Bat. 451, cited and em 
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Dec. 1844. Appeal from the Superior Court of Law of Northampton 
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County, at the Spring Term, 1844, his Honor Judge Pearson 
presiding. 

The defendant was tried upon an indictment containing 
two counts ; one under the seventh section of the act of 1832, 
incorporating the Portsmouth and Roanoke Rail Road Compa- 
ny, (Rev. Stat. 2 vol. p. 311) which provides that “if any per- 
son shall wilfully injure, impair or destroy, or cause to be in- 
jured or impaired any part of the said rail road,” &c., he “shall 
be subject to indictment” in either the County or Superior 
Court, and “upon conviction shall be punished,” &c. The 
other count was at common law for obstructing a public high- 
way, meaning the said Portsmouth and Roanoke Rail Road. 
The defendant pleaded not guilty—and the following case 
agreed was submitted to the court. 

Spier Whitaker, Esq., the Attorney General, who in this 
behalf prosecutes for the State, and the said Francis E. Rives, 
agree to submit and do hereby submit the above issue to the 
judgment of the court upon the following state of facts. 

At the fall term, 1842, of Halifax Superior Court, Clement 
Rochelle and Henning T. Smith recovered against the Ports- 
mouth and Roanoke Rail Road Company a judgment, for the 
sum of sixteen thousand eight hundred and forty-six 80-100 
dollars, with interest on sixteen thousand one hundred and 
eighty dollars and ninety-eight cents from the 24th October, 
1842, and the sum of eight dollars and fifty cents for cost. 
Under the fi. fa. to the Sheriff of Northampton, issuing on this 
judgment and returnable to Fall Term, 1843, he went to and 
upon the road at Garysburg and declared his levy, which was 
as follows: “‘ Levied on the Portsmouth and Roanoke Rail 
Road from Roanoke to the depot at Margarettsville and Con- 
cord depots, together with the land on which they are placed. 

E. J. PEEBLES, Sheriff.” 
And that he did nothing but this towards making a levy. 
When he sold, he sold at the road, near Garysburg, and was 
on the road itself, but although he sold the whole, yet he did 
not take up and, by manual delivery, deliver to the purchaser, 
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C. Rochelle, any part of the structure of the road, either rails, Dec. 1844. 


iron or other materials in the name of the whole—nor did he 
either then, or at the time of the levy, pass along and see the 
whole line of the said road or any part thereof, except what 
was visible at the place where the sale was made. When the 
sale was concluded, the sheriff said to Rochelle, “the property 
was his.” The President of the Portsmouth and Roanoke Rail 
Road Company was present at the sale, and had knowledge of 
Rochelle’s purchase. Shortly after his purchase, Rochelle 
notified the company thereof, and some attempted arrangement 
with the company having failed, Rochelle sold and assigned 
his bid to the said Francis E. Rives, who, on the first day of 
December, 1843, obtained a deed from the sheriff. The said 
Rives then made a proposition to the Company for an adjust- 
ment of his claim, but the parties not being able to agree, and 
the company having decided that not any thing passed under 
the said sheriff’s sale, and their counsel having given an opin- 
ion to this effect, the said Rives submitted his case to counsel 
in this State, and to eminent counsel in Virginia, and was ad- 
vised that, under his purchase, he had a clear right to enter on 
the line of the rail road, andtake up and remove the rails, 
iron and other materials of the structure. The said road was 
composed of wooden rails, with bars of iron spiked to them, 

and the rails were inserted into transverse sills partly imbedded 
in the soil. The said Rives, acting under the advice which 

he had received, on the 6th day of January, 1844, went upon 
the line of the said road, and caused certain portions of the 
iron, rails and sills thereof, near Margarettsville, in the county 
of Northampton, and between that place and the bridge at 
Weldon, to be-taken up and removed—thereby making a 
breach in the track of the said road, so as to prevent the passage 
of the usual train of cars on the said day, and the two suc- 

ceeding days. 

The taking up and removing of the rails, &c. was com- 
menced early in the morning of the 6th of January, near Mar- 
garettsville, at which there is a regular watering and wood 
station, and within sight thereof. Soon after commencing the 
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Dec. 1844. removal, the agent of the defendant, who was superintending 
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~ the same under instructions from the defendant, made known 
to the company at Margarettsville, that he was taking up the 
rails, &c. and that he desired him to inform the captain or en- 
gineer of the train, in order that he should not attempt to pass 
that station, and desired he would be particular in giving the 
notice, as the defendant did not wish any accident to occur ; 
and with this request the agent of the company promised to 
comply. The train from Portsmouth, to which this commu- 
nication referred, was not expected to arrive until the afternoon 
of the day, and there was no train at Weldon. 

From the time of the sale to Rochelle, up to the said 6th of 
January, the said company used the portion of the Rail Road 
from Margarettsville to Weldon, as they had done before the 
said sale. The distance from Garysburg to Margarettsville, 
is about fifteen miles. 

If, upon the foregoing facts, the court shall be of opinion 
that the defendant is guilty upon either of the counts in the 
indictment, judgment is to be entered against him according- 
ly; otherwise judgment is to be for the defendant. 


S. Whitaker, Attorney General. 
Thos. Bragg, Jun’r. for defendant. 


‘The presiding Judge delivered the following opinion and 
judgment : 

This case turns upon the question, whether the Rail Road, 
which has been obstructed, isa public highway, for if it be a 
public highway, it is indictable to obstruct it, as well when the 
obstruction is made by the company or by one succeeding by 
purchase to the rights of the company, as where it is made by a 
third person. That the road is a public highway, I consider 
settled by the case of the Raleigh and Gaston Rail Road 
Company v. Davis. The right of the Legislature to con- 
demn private property forthe purposes of the road; as the 
land on which it runs, the wood, stone, gravel, and earth re- 
quired for its construction and repair, can only be derived 
from the facts, that the road is for the public benefit, and is to 
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private property is to suppose, that the Legislature has taken 
the property of certain citizens without their consent, and 
vested that property in certain other citizens for their individ- 
ual benefit, whereas, to consider it a public highway with cer- 
tain incidental private interests, fully sustains the authority 
of the Legislature to make the condemnation. _ It is a princi- 
ple of the common law, which expands and adapts itse}f to 
new cases, as they arise—that wherever the public has a right 
and that right is invaded, the offender is liable to indictment, 
and in the case of a Rail Road, constructed, like the one un- 
der consideration, by a joint stock company, although the com- 
pany has a private interest, that interest is incidental and sec- 
ondary, and must be enjoyed soas not to defeat the paramount 
object, and one which is essential to the creation and existence 
of the road—the public right. If, therefore, the company 
should take up the whole or a part of the road, not witha 
view to repair or to replace it by better materials, but with a 
view to obstruct and hinder the public in the use of it, it 
would fall within the principle, and the individuals offending 
would be liable to indictment. This is decisive of the ques- 
tion. ‘T'o advert to the several counts: One count is at com- 
mon law for obstructing a public highway; upon this, the 
court decides against the defendant. The first count is under 
a clause in the charter, which provides a remedy for a wilful 
injury to the road. By giving the company the right to reco- 
ver a penalty, and also making the offender liable to indict- 
ment, this remedy will not reach the company, or one acting 
under the authority of the company, and it is insisted, that 
the defendant, having succeeded to the rights of the compa- 
ny by purchase at sheriff’s sale, is not liable under the claim. 
Waiving all the objections to the mode in which the sale was 
made, the court is of opinion, that no title passed, because the 
superstructure, that is, in its use and constituting the road, 
was not subject to execution sale. It is clear, that nothing 
can be sold under execution, which the debtor himself can- 
not sell. ‘The company may scll the materials before they 
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the public right attaches, and neither the company nora purcha- 
ser can tear up and ruin that part ofa public highway, without 
violating the Jaw. Admitting that the president and directors, 
if they see proper to violate the charter and subject themselves 
to indictment, have power to tear up the road and can then 
pass a title to the materials, it by no means follows, that the 
title can pass before the severance, still less that the law will 
lend its aid and pass title by a judicial sale to property, which 
the debtor cannot sell without being liable to indictment, and 
which in this instance the company cannot sell without viola- 
ting its duty to its creator, and thereby forfeiting its existence. 
But it is said, that the company, having incurred debts, will 
not by the principle of our law be permitted to hold property, 
which creditors cannot reach. ‘The company at the time of 
its creation, agree to perform certain services to the public. 
After its creation, it incurs liability to individuals. As both 
cannot be discharged, the right of the public must be preferred, 
because it is first in time, and first in importance, and because 
the individuals, who gave credit, did so with a full knowledge, 
that the company had this public duty to perform; and one, 
claiming under a creditor, has no right to complain, because 
he is not permitted to do that, which would prevent the per- 
formance of this public duty. The court, therefore, upon 
the first count, also decides against the defendant. 

The court then pronounced judgment against the defend- 
ant, from which he appealed to the Supreme Court. 


The case was argued at great length at June Term, 1844, 
by the Attorney General, B. F. Moore and Iredell for the 
State, and by Badger and Bragg for the defendant. 

The court took time to advise, and now at this term, deliv- 
ered the following opinion. 


Rurrin, C.J. This case was treated at the bar as depend- 
ing upon the question whether the defendant gained a right of 
property by the sheriff ’s sale and conveyance in the part of 
the road purchased, or in the materials of which it was con- 
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structed. We think that a proper view of the subject, because Dec. 1844. 
the statutes which make it an offence to obstruct the road or G3. | 
destroy its materials, have in view the acts of a person who is aa 
not the proprietor of the road or materials, but acts wantonly ; 
and not in the exercise of aright. The seventh section ofthe 
charter, for example, provides that ifany person shall wilfully 
injure the road, he shall forfeit the sum of $500 to the compa- 
ny, to be recovered by the company in an action of debt, and 
shall also be subject to an indictment. So it is seen that the 
indictment is given where the penalty is incurred to the cor- 
poration, and that cannot accrue when one enters under the 
corporate conveyance, or under a sale on execution against 
the corporation, provided such sale passes the property and the 
purchaser peaceably enters upon his right of property. 

The enquiry, then, is, whether, by the law of this State, the 
writ of fiert facias lies against the land on which a rail road 
is laid out? It might be material to distinguish between the 
road itself, and the materials, such as the iron and timber, laid 
down on it, if the corporation had a mere easement or right of 
way over the land; for in that case the law would probably, 
in favor of creditors, regard those materials as mere fixtures of 
an occupier of land, which might be severed and sold by the 
sheriff, if, as the property of a privileged corporation, they 
were not altogether exempted from execution. But the court 
does not deem it needful toenter into that question here, for 
two reasons—the first, that the materials were not severed, nor 
were they sold as distinct from the land; and the second, that 
we think the corporation had an estate in the land, at least for 
a term extending far beyond the duration of those materials, 
and therefore that they had lost their distinct character as per- 
sonal chattels, and were sunk into the realty. 

We have said that the corporation had an estate in the land \ 
laid off for the road. Both the express provisions of the char- 
ter, and the necessity of the case, lead to that conclusion. The 
3d section enacts that, after the assessment and payment of 
the damages, the company may enter upon the land condemn- 
ed and hold it to their use and benefit, for the purpose of pre- 
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the corporate existence by the act given to them, (which is 
sixty years,) and declares that, in all things, the company shall 
have the same power and authority over said land so laid off 
during their existence as a corporation under the laws of this 
State, as though they owned the fee simple therein. This 
language can signify nothing less than that the corporation is 
the tenant of the land, as the owner of the legal estate for the 
term of sixty years, subject to the earlier determination of the 
corporation from any cause. . 

Most of the rail road charters in this State give an estate in 
the land in fee. Some estate, indeed, is necessary to the pres- 
ervation or protection of the road. It is true, the act gives a 
penalty of $500 for destroying any part of the road. But 
that is an inadequate protection—for an evil disposed person 
might burn a valuable bridge, or do some other injury far be- 
yond that penalty in value, or might intrude on the land with- 
out actually obstructing the road, and in such cases the com- 
pany ought to have, and no doubt has, remedy by action of 
trespass or ejectment, as the tenants or owners of the soil. It 
is true, the act says the company shall hold the land “ for the 
purpose of preserving and keeping up the road”—and it is 
contended that these words, at least, make the estate condi- 
tional, and that the condition is of such a nature as to defeat 
the estate, if not performed, and thence it was inferred that 
there could be no sale of it, inasmuch as that would prevent 
the company from performing the condition. As far as res- 
pects the rights of the company, or the private interest of its 
stockholders, those considerations, if true, could avail nothing; 
for the debtor has no interest in the question, to whom the 
property shall go after a sale of it for the payment of his debts. 
‘That is a question which, in this case, may arise between the 
reversioner and the purchaser, or between him and the pub- 
lic. An estate, upon condition, is not necessarily exempted 
from sale by execution. But we do not regard those words as 
creating a condition, in its proper sense. They only assign 
the reason why the law vests the estatein the corporation.— 





OF NOTH CAROLINA. 305 


/ The object in view was to have the road, and that is stated as Dec. 1844. 

(the justification of taking private property and vesting it in 
thecorporation. Alter being thus taken at the full value paid —_ v 
to the former owner and vested in the corporation, we see no 
reason why it should not be considered as absolutely vested in 
the corporation during its existence, or in; its assigns during 
the'whole period for which it was en. | In the case of com- 
mon and free highways, the public have only an easement, 
and therefore the remedy for obstructing the passage over it is 
by indictment merely. But the estate, the right of sojl, re- 
mains in the original proprigtor, who has an actig action for_injury 
to the land asThe owner of the sail,.as he might have in re- 
Spect to any other part of hisland. Byt in the case of a rail 
road, it would be manifestly incongruous not to give to the 
corporation the action for destroying embankments and the 
superstructure of the road, which the company erected with 
its funds, but to give such action to the original owner of the 
land. From the nature of things, therefore, the necessary 
construction of a charter for such a corporation must be, to vest 
an estate in the land in the company, unless it be clearthatthe / 
contrary was intended. 

Having ascertained that the corporation has an estate in the 
land and not a mere easement, it seems to follow, that such 
estate is liable to ection, reference to corporations gen- 
erally, it certainly is true, that in our law their estates, real or 
personal, are subject to sale on fieri facias in the same man- 
ner as those of natural persons. By the act of 1820, the plain- 
tiff, in a judgment against a corporation, is eiititled to either a 
distringas or a fieri facias, and they may be levied on the 
money, goods, chattels, lands and tenements of the corporation. 

Rev. St. c. 26,s. 5. Therefore, it is clear, that this land is lia- 
ble to execution, unless it be exempted therefrom either by the 
express provision of a statute, or the necessary inference of a 
legislative intention to that effect. There is no such express 
enactment. If there was, it would be conclusive; for, doubt- 

less, the legislature can prescribe what shall or shall not be 
the subjects of execution. But, it was contended for the State, 

38 


+ 
‘ 








306 





State 


v 
Rives 




































Dec. 1844. that such exemption arose from the nature of the property 






IN THE SUPREME COURT 


vested in the company and its purposes, and from the interest 
of the public in the road. It was urged in reference to the in- 
terests of the corporation, that the preservation of their fran- 
chise of receiving toll, which depended on their remaining in 
possession of and keeping up the road, and their liability to 
penalties and pains for not keeping up the road, presented con- 
siderations of so much more weight than any which the mere 
satisfaction of a debt to an individual does, that the law ought 
not to take from it the land to which that franchise is annexed. 
We agree that the franchise itself cannot be sold. It is in- 
tangible, and vested in an artificial being of a particular or- 
ganization, suited, in the view of the legislature, to the most 
proper and beneficial use of the franchise; and, therefore, it 
cannot be assigned to a person, natural or artificial, to which 
the legislature has not committed its exercise und emolument. 
We admit also, that the right of passing or of transporting per- 
sous or things over the land of another for tol!, is but an ease- 
ment united with a franchise, and is not distinguishable in this 
respect from other franchises. Yet, it will not follow, that if 
the grantee of a franchise, whether a natural person or a body 
politic, has a vested property in a tangible, personal, or real 
thing, that such thing may not be taken in execution, although 
it be useful or indispensable to the most beneficial or even any 
enjoyment of the franchise ; unless, indeed, it be declared by 
the legislature not to be liable todistress or sale. It may be 
very unfortunate, and cause much loss in a pecuniary sense, to 
arrest the exercise ofa franchise by depriving its proprietor of 
an estate or thing needful to its exercise, wl.en, of the two, the 
franchiseor the tangible thing, the former is much the more 
valuable. We regret, sincerely, that it has hitherto escaped 
the atiention of these companies, and of the legislature, that 
some act was necessary in order that such saies, when una- 
voidable, might be made with the least loss to the debtors, and 
the greatest advantage to the creditors and purchasers, by pro- 
viding for the keeping of the franchise with the estate. Or, if 
itso please the legislature, an act might provide for putting 
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the road into the hands ofa receiver, and subjecting the in- Dec. 184. 
come to the creditors, instead of the estate in the land, stripped... 
of the franchise. But nothing ofeither kind bas been done, | ¥ 
and those are considerations for the legislature, asto their fu- aattal 
ture action ; and cannot influence the decision of the court, as 

to rights of the creditors of these corporations under adifferent 

state of the law. ‘The question for us is, between the necessi- 

ty, on the one hand, of subjecting the tangible property of this 
corporation to sale for its debts, although at the expense of the 
suspension or loss of its franchise, or, on the other hand, of say- 

ing that the creditor has no remedy whatever, and that the 
corporation may keep its property and enjoy its profits in defi- 

ance of moral right and the processofthelaw. Between these 
alternatives, a court of justice cannot hesitate. Ifthe corpora- 

tion has means to pay its debts and will not, or, if it has con- 
tracted debts which it is not able to pay without a sale of its 
property, we can only say, that it is the duty of the court to 
enforce payment by a sale of the corporate property, be the 
consequences to the pecuniary interests of the corporation 

what they may. The law is not responsible for those conse- 
quences ; but they have been brought on the corporation by 

the want of integrity or prudence in its management. Itis a 
sacred principle of justice and law, applicable alike to ali per- 

sons, natural and corporate, that the obligations of contracts 
should be enforced, and debtors prevented from retaining their 
property to the disappointment of the creditors. Andit is like- 

wise a principle of equity and policy that all debtors should 

be placed on the same footing ; and, consequently, that what 

one is compelled to yield up to his creditor, another shall not 

be allowed to keep to his own use. Against the operation of 

those sound and salutary maxims of morals and law, it re- 

quires much more to be opposed than an argument of incon- 
venience, that the debtor loses much more than the creditor 

gets. Still, it is to be replied, that the creditor is entitled to 

his debt at all events, and that he ought to have it, even at that , 
expeuse rather than not at all. Therefore, an execution ( 
against the property of a corporation, which the law expressly / 
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Dec. 184. gives against all corporations, must be satisfied out of its pro- 
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perty, provided only that such property be within the descrip- 
tion of goods, chattels, lands or tenements. When the law 
awards an execution of that kind, how can the court say, with- 
out a direction from the legislature, that it shall not be served 
on chattels or certain lands of the corporation, because it would 
be adetriment to the corporation to be deprived of them? 
There is no mischief in the case comparable to that of leaving 
just debts unpaid—debts necessarily contracted for the labor 
or property of the creditor employed in constructing the road. 
That would be the view properly to be taken of the law, if 
there were no special provision in the charter of this company, 
denoting an intention that its property should be liable to exe- 
cution. But there is an express provision of that kind. By 
the oharter, the company has the faculties of suing, and being 
sued, and is to enjoy all the rights, privileges and immunities 
of a body politic; and by the fourth section, fo: the damages 
assessed for entering on land and taking stone, earth and tim- 
ber for making the road, the execution is expressly given 
against this, “as against other corporations.” It is true, that 
the act specifies but one case, in which it gives execution. But 
there is no reason why a peculiar preference should be given 
to that demand above all others, as to the mode of obtaining 
satisfaction. That case was particularly mentioned, because 
it was proper to give a summary assessment of the damages 
and speedy satisfaction of them, as a justification for the taking 
of private property. But when another debt is reduced to judg- 
ment by the regular course of law, that ought also to be satis- 
fied in like manner; and hence, the particular case mentioned 
in the act is not to be looked on as one, to which a peculiar 
remedy is annexed, but, rather, as an example of the mode in 
which payment of the debts of this corporation was to be ob- 
tained, that is, by making its property, including, of course, all 
its property, liable to execution for its debts, as the property 
of corporations, generally is liable on execution for their debts. 
In other words, it was not intended to discriminate between 
rail road corporations and other corporations, as to their duty 
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of paying debts, or the modes of coercing them to the per- Des. 1844 
formance of their duty. It was admitted by the counsel for ~~ 
the State, that this proposition must be received as true, in re- _v 
spect to all the other property of the company, except the land ™¥*- 
on which the line of road runs, such as the cars, locomotives, 
supply of wood, timber, and iron not laid down, and land 
purchased for depots; but it was insisted that it was different 
with respect to the land forming the road itself. ‘T'he exemp- 

tion of that was claimed upon the ground, that, by the sale of 

it, the corporation itself ceased, so that co instanti the land 
reverted to the former owner, and, consequently, the purcha- 

ser got nothing; and so, as the law does nothing in vain, and 
especially when attended with such destructive consequences, 

it was inferred that there could be no such sale. But the po- 
sition is not true, that the corporation is dissolved by a sale 

of a part of the road, nor, indeed, immediately upon the 

sale of the whole road, as it seems tous. It may, because of 
forfeiture, if insisted on by the State ; and without any prose- 
cution, it may, in process of time, amount to a forfeiture. But, 

by the express provision of the Statute, it requires a disuse of 

the corporate privileges and powers for two years to amount, 

of itself, toa forfeiture. Now, although it be generally true, 

that upon the expiration of a corporation or its dissolution, 
unless otherwise provided by Statute, the real estate, undis- 
posed of, will revert to the donor or original owner ; yet, that 

is only true as to such estate as remains in the corporation at 

the moment of its dissolution, and does not apply to such as 

had been divested out of it, either by its own act or by the act 

of law. In this case, therefore, the sale was not vain, but the 
purchaser got the estate in the land which belongs to the com- 
pany. If that was not so by the common law, it would, we 
think, necessarily be so upon the construction of our Statute, 
which gives the writ of fieri facias against the company ; for, 
instead of arguing that there should be no sale, because the 
purchaser gets nothing, the argument is the other way, that 

the purchaser does get the estate, because the sale of it is au- 
thorized ; and, therefore, even upon a subsequent dissolution 
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Dec. 1844. of the corporation, the land would not revert until, by lapse of 


State 


v 
Rives. 


time, the charter would have expired. But, rea!ly, there is no 
more ground for exempting the line of road than the other 
property of the company : for its operations, the beneficial use 
of the road either to the company or the public, is as effectu- 
ally suspended by the sale of alli its other effects, as by that of 
the road itself. Indeed it must be supposed, under our law, 
that its personal effects have actually been sold, or are purpose- 
ly withheld and concealed by the company ; because the sher- 
iff cannot rightfully sell land while there are personal chat- 
tels. If so, then the creditor is reduced to the last resort, 
namely, on the land for his debts, and for the reasons already 
given, it must go, rather than he should be defrauded of his 
debis. 

The question has thus far been considered in reference to 
the conflicting claims of the creditor and the corporation to 
the protection of the law. The counsel for the State, howev- 
er, interposes, asa further and distinct objection to the sale of 
the road, the right of the public to the use of it as a highway, 
and the necessity that the company should retain the road to 
enable it to perform iis duty to the public by keeping it up as 
ahighway. This position rests on the assumption, that, be- 
cause the road is a highway, itis ex vi termini not liable to 
execution. Now, we caunot assent to that proposition in the 
extent here laid down. Its correctness depends on the sense 
in which the term “highway” is used, and on the Legislative 
intention as to the liability of the property of rail road com- 
panies fortheir debts. ‘The Court said in the case of the 
Raleigh § Gaston Rail Road vs. Davis, 2 Dev. & Bat. 4.1, 
that a rail road is a highway ; but it does not follow, and cer- 
tainly it was not intended, that it should be understood to be a 
comm yn public highway, on which all citizens were free to 
pass, and which, from necessity, could not be the subject of 
execution, because there is no estate in the public, and because 
the easement is exclusively in the public. In that respect 
there isan essential difference between the one kind of roads 
and the other. Rail Roads, although publici juris in some 
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respects, are the subjects of private property, and it is in the Dec. 1844. 
latter character that they are liable to be sold, unless forbid- 3. 
den by the Legislature: not the franchise, but the estate of aia 
ef the corporation in the land, which is a distinct thing from 
the franchise. In the sense, that the land and other things taken 
for its construction are taken for a public use, inasmuch as it 
is a mode of opening avenues of communication between dif- 
ferent parts of the State, and with other States, and, therefore, 
that it was a proper exercise of the right of eminent domaiu, we 
think the expression was correctly used. We have no doubt, too, 
that it is so in some respects as to the modes of enforcing its 
due reparation and punishing its obstruction. The latter is 
expressly made an indictable offence, as is shown by the case 
now under consideration. The State may compel the com- 
pany, by mandamus, to make calls on the corporators to the 
full amount of their subscriptions, and lay out the whole cap- 
ital and the profits in constructing the road and keeping it in 
repair, if adequate and necessary tothatend. The case of 
the Severn §& Wye Railway Company, 2 B. & Ald. 646. So, 
while the company is in possession and using the road, it must 
be indictable for non-repair, upon the settled principle that 
they are bound to repair, by their engagement to the public in 
accepting their charter and occupying the read. But that it 
is a highway in the sense, thatitis not the subject of execu- 
tion, is quite a different thing. That depends upon the Leg- 
islature—and the silence of the Legislature as to the liability 
of it to execution, necessarily leaves it thus liable. Roads of 
this kind have peculiar properties—having a double aspect, 
the public service and private profit. But both must necesva- 
rily yield, in honesty and justice, to the consequences of the 
impracticability of constructing and keeping up the road by 
the means provided by the charter, and without contracting 
debts for those purposes. The public does not obtain an ab- 
solute right to require the corporators to construct the road, 
by the acceptance of the charter and entering on the work. 
The engagement of the company is only to lay out the capi- 
tal assigned them and subscribed ; and to that extent they may 
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Dec. 1844.be compelled to proceed. If that be not adequate, it is sim- 


ply a case of miscalculation of estimates by both sides, and the 
public loses the use of the road on its side, and the corpora- 
tion loses its purchase and capital, unless there be a new agree- 
ment, granting further facilities to the corporation. But sup- 
pose the road to be completed or kept up by contracting 
debts—and for such purposes only can the corporation con- 
tract debts—or suppose the company to incur a liability for 
damage to an individual ; it is plain, we have seen, that the 
corporation ought to pay those debts or damages. 

Now, can it be imputed to the Legislature, that it intended 
in passing this charter, that such debts should not be paid, and 
that, in order to prevent the payment of them, the public pre- 
rogative toa right of way should be asserted, and under cover 
of it, the road should be preserved to the corporation as its 
private property? We think, clearly not. If sucha thing 
had been asked for in the charter, it would have been thrown 
out of either house of the assembly, with disgust and scorn. 
If the Legislature were making the road on the public ac- 
count alone, the public faith would be the guaranty that all de- 
mands for labor or materials laid out on it, should be fairly 
paid. So, it was not the intention of the Legislature, that 
this road should not be paid for, or that it should be built at the 
expense of any person but the corporators. The public would 
not have it on any such terms; and if persons, who have laid 
out their money or labor on it, cannot otherwise obtain satisfac- 
tion but by a sale of the road, there can be no doubt, that the 
public onght to give up, and intended to give up, the conveni- 
ence of the road, rather than do the injustice to the citizen of 
denying him compensation for makingit. If the public cannot 
have the road and the creditor of the company also be paid; if 
One must yield, there can be no hesitation in saying that the 
public ought and would promptly yield. Ifthe public should 
insist upon its rights, then it is bound to make compensation 
to the creditor out ofthe treasury ; for it ought not to suffer 
him to remain unpaid for executing what is claimed as a pub- 
lic work. Butno such obligation has ever been supposed to 
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lie on the State, simply for the reason, that the corporation Dec. 184¢. 
was properly liable. But that cannot be rendered effectually “> us 
liable, unless through the instrumentality of an execution 
served upon its property. We do not know, wherefore the 
company did not pay the debt for which this sale was made. 
But whether it arose from want of inclination or ability, the 
fault or misfortune is their’s ; aud the State never could have 
intended to interpose and screen either a solvent or insolvent 
company from the payment of its debts. If the corporation 
be insolvent, it must, like every other insolvent debtor, give up 
its property, unless the State either assumes its debts, or by a 
plain and unequivocal act declares the exemption of its pro- 
perty. Ifthe State chooses still to have a rail road, it may 
either enable this corporation to enter on the land again, 
making compensation for it, if it be not already endowed with 
the power, or a new charter may be granted to another com- 
pany, or it may be executed by the State directly. But by 
constituting a corporation to execute this work, and to have 
property in .it; by enacting that the fiert facias shall run 
against the property ofcorporations generally ; by not exempt- 
ing the property of the rail road company from the general 
liability of corporate property to execution ; and by declaring 
in some cases that execution should run against i¢ “as against 
other corporations ;” the legislative intention must clearly be 
understood to have been, that the public right to the use of 
the road should be dependant upon the ability of the corpora- 
tion to meet the just demands of its creditors without a Sale of 
the road. Paying the debts for making the road is the first 
and highest duty of the corporation. The element of that du- 
ty is moral, and precedent to any mere duty ofpolice ; and the 
legislature cannot be supposed to have intended a violation 
of that first of duties, upon any evidence less than its explicit 
enactments. 

The court is, therefore, of opinion that this land was liable 
to be sold on the execution, and that the purchaser would have 
obtained a good title, had the sale been duly made. It was 
not, however, duly made. By the statute, Rev. Stat. c. 46, s. 

39 


Rives. 
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Dee. 1844.10, it is enacted that all sales of land and slaves shall be made 


State 


v 
Rives, 


at the court-house on Monday of the county court, or the cor- 
responding Monday inevery month. The sale in this case 
was on the premises and on a different day of the week. We 
have more than once said, that this is a substantial part of a 
sheriff’s sale, because the regulation is for a sale of all the pro- 
perty at one place and at the same time, which may be offered 
for sale in the county in any one month, under the expecta- 
tion, that there will be numerous bidders and fair prices had. 
Of such a regulation, every one must be cognizant; and there- 
fore we have held, that the purchaser gets no title bya sale at 
an inrproper time and place. Mordecai v. Speight, 3 Dev. 
428. Avery v. Rose, 4 Dev. 554. For this last reason the 
judgment must be affirmed. We regret that result,as we have 
just been informed, that there is a private act regulating sales 
in Northampton county, and that the sheriff observed its pro- 
visions in this sale. If so, it is unfortunate that the act was 
not stated in the case ; for being a private act, we cannot ju- 
dicially notice it, and, indeed, we have not seen it. 


Per Curran, Judgment affirmed. 
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ATTORNEY GENERAL ON THE RELATION OF CALDWELL 
A. GILLASPIE vs. THE JUSTICES OF GUILFORD COUNTY. 


The justices of the County Court are not bound to grant a license to retail Dec. 1844. 
spirituous liquors to every one, who proves himself of good moral charac- 
ter; nor have they, on the other hand, the arbitrary power to refuse, at their 
will, all applicants for license, who have the qualifications required by the 
statute. (Rev. Stat. ch. 82, sec. 7.) 

They have the right to exercise only a sound, legal discretion, 1eferring itself 
to the wants and convenience of the people, to the particular location in 
which the retailing is to be carried on, and to the mania ¢ of retailers that 
may be required for the public accommodation. 

The justices having a discretion to a certain extent in granting licenses to re- 
tail, a mandamus will not lie to compel them to grant a license to any par- 
ticular individual, though he may have been improrerly refused a license. 

But, if magistrates, fully informed that they have discretion to regulate a 
branch of the public police, (as, in this case, in granting licenses to retail- 
ers,) perversely abuse their discretion by obstinately resolving not to exer- 
cise it at all, or by exercising it ina way purposely to defeat the legislative 
intention, or to oppress an individual; such an intentional, and, therefore, 
corrupt violation of duty and law, must be answered for on indictment. 

The cases of the State v. Moore County, 2 Ired. 430; and Hawkins v. Randolph 
County, 1 Murph. 118, cited and approved. 





Appeal from the Superior Court of Law of Guilford Coun- 
ty, at the Fall Term, 1844, his Honor Judge Pearson pre- 
siding. 

The following is the case presented by the record : 

The relator, Caldwell A. Gillaspie, obtained a writ of man- 
damus, directed to the justices of the Court of Pleas and 
Quarter Sessions for Guilford county, and commanding them 


to make an order, that he should receive from the sheriff of 
that county a license to retail spirituous liquors by the small 
measure, at his shop in the town of Greensborough, in that 
county. 

The writ was granted on the affidavit of Gillaspie, in which 
he stated that he was a free white inhabitant of Greensbo- 
rough, of good moral character, and, as such, had been licen- 
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Dec. 1844. sed by the County Court, for several years next preceding Feb- 
“Attorney TUAry term, 1844, to retail, and that he had during that period 
General. retailed spirituous liquors at a shop in Greensborough: that 
Destiens of at February term aforesaid, the justices of the court, a majori- 
Guilford. ty of them being present, resolved that the retailing of spirit- 
uous liquors was a practice injurious to good morals, and 

against the public policy ; and, therefore, that they would not 

pass an order for a license to any person. He further stated, 

that, at May term following, he moved the said court, more 

than seven justices being present, to grant him an order for a 

license to retail spirituous liquors at his shop aforesaid ; and, 

in support of his motion, produced more than two credible 
witnesses of known respectability, to whom his character had 

been known fora number of years preceding, who deposed 

and satisfactorily proved to the court on oath, that he, the re- 

Jator, was a man of good moral character. But that the said 

court refused the motion, resolving to adhere to the said reso- 

lution of the preceding term, and holding that it was at their 

choice, whether they would order a license to any person or in 

any case. Nevertheless, the court ordered the said mo- 

tion to be entered of record, and also that the relator was duly 

proved to be a person of good moral character, and also that 

the court refused the motion, and the reason therefor, as above 

stated. ‘To this writ, many of the justices, (upwards of thir- 

ty) returned, that the relator had applied to the court, ten ma- 
gistrates being present, and was refused, as stated in his affida- 

vit; and that he had then duly proved that he was a person of 

good moral character, and that the court had ordered the 

whole matter to be entered of record, so as to facilitate his 
remedy in the premises ; that the reasons for the refusal of the 
application were as follows: that the court had resolved at 
February term, 1844, a majority of all the justices being pre- 

sent, that thereafter no license should be granted to any person 

as the said justices entertained the opinion, that the retailing 

of spirituous liquors was against the public policy, and a hurt 

to the morals of the people and especially to the young, and 

had observed many evil effects from tippling houses in the 
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county, and particularly in the town of Greensborough, in Dec. 1844. 
which there is a flourishing grammar school, that is much re- Vo 
sorted to by the youth from many parts of the State ; and al- General 
though the relator had shown himself to be of good moral sys:ices of 
character, yet the justices thought that the business of retail- Guilford. 
ing would, of itself, in that place produce the same evil effects, 
that would occur if men of bad character were licensed to 
carry iton ; and, moreover, the inhabitants of Greensborough 
had generally petitioned the court to refuse orders for retail- 
ing in that place; and they insist that they are advised, that, 
by the law, the granting of orders for such licenses or refus- 
ing them, is a matter entirely in the discretion and free choice 
of the justices of the County Court, and submit whether they 
could be compelled to grant a license to one, though of good 
moral character, for a tippling shop at the door of a church 
or an academy. 
On the foregoing return, a motion was made on behalf of 
the relator for a peremptory mandamus, and each side, waiv- 
ing all error and irregularity in the proceedings, desired that 
the motion should be decided on its merits, as depending upon 
the question, whether the justices have or have not the right 
to enter into a resolution, that they would noé grant a license 
to any person, and, upon the ground of that resolution, refuse 
a license to a person, admitted to be, otherwise, a proper per- 
son, and entitled to a license if one were to be granted at all. 
The court held, the justices had no right to refuse to license 
any free white person, who proved a good moral character in 
the manner prescribed by the statute ; and that, as the relator 
had established those qualifications in the County Court, he 
was entitled to a license, and thereforethe peremptory manda- 
mus was awarded. From that judgment the justices ap- 


pealed. 


Morehead and Iredell for the plaintiff. 

J. H. Bryan for the defendants. A judge out of court, has 
no power to award a mandamus. It is a high prerogative 
writ, and in England issnes from the Court of King’s Bench, 
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Dec. 1844.and upon deliberation. 3 Bl. Com. 110. 1 Ch. Gen. Pr. 789. 


“Attorney J is regarded as one of the highest and most important branches 

General of the jurisdiction of that court. 

aan ee tn waiving this objection, it is insisted that the writ in this 

Guilford. instance has erroneously issued, for the authority to grant li- 
censes to retail is a trust reposed by the law in the justices of 
the County Court, and they of necessity must exercise a sound 
discretion in its exercise; and there are other considerations, 
which are very material, besides the mere fitness or moral 
qualities of the applicant for license: such as the time of ap- 
plication, and the place where the spirituous liquors are to be 
retailed. The justices might think that a sufficient number 
of licenses had been already granted for a particular neigh- 
borhood or village. They might also think that the proximi- 
ty of a dram shop, to an academy for the education of boys 
in learning and moral habits, was an insurmeuntable objec- 
tion, and that the welfare of the rising generation, (the future 
hope of the State) was well worthy of their regard, and had 
claims paramount to those of retailers of spirituous liquors. 

If then the justices have a right to exercise their judg- 
ment, or to deliberate upon the propriety of granting license 
in any particular case, the Superior Court cannot control such 
judgment ; fora peremptory mandamus (as this is) only issues 
to command the performance of an ascertained duty. State 
v. Jones & al. 2 Ired. 435. 15 East, i135. Rex v. Young §& 
al. 1 Bur. 556. 

If it bea mere duty to be performed by the justices, and the 
applicant, on shewing that he has a good moral character, is 
entitled to his license, why should the act require seven jus- 
tices to be present? Surely the ordinary number could as- 
certain and adjudge upon the moral character of the applicant, 
particularly as the law specifies the degree of proof. The 
legislature must be presumed to nave had an object in requir- 
ing seven justices, and that undoubtedly was, (among other 
things) because they would more adequately represent the 
county in this matter of county police, and would have the 
benefit of consulting and advising with each other. 
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The mandamus will only issue where the plaintiff has a Dee. 1844. 
specific legal right to the thing in controversy, and no other yiomey 
remedy toenforce it. 1 Ch. Gen. Pr. 790. 1 Ired. 134. General 

The Superior Court will not prescribe what judgment the a of 
inferior court shal] render; but when they refuse to act, wil] Suilford. 
put them in motion by mandamus. 4 Blac. Ab. 510. 1 Ch. 

Gen. Pr. 796. 

Here the inferior court has already acted, and if the plain- 
tiff has not obtained what he is by Jaw entitled to, his remedy 
is by appeal, or certiorari, or writ of error. 16 East, 126, 

The justices have in their return assigned a sufficient rea- 
son for refusing plaintiff’s application, viz: the proximity of 
his shop to the academy. The plaintiff has not traversed the 
return as he might have done under the statute ; it must there- 
fore be taken as true, and if any one good reason be assigned 
for their refusal, it is sufficient, although it may be blended 
with other and insufficient reasons ; nor will the argument of 
the return render it vicious ; it will be regarded by the Supe- 
rior Court as surplusage. 


Rurrin, C. J. The conduct of those gentlemen, who have 
brought up this question, seems to have been fair and honora- 
ble throughout ; for they have not covered their refusal to li- 
cense this man under any unfounded suggestion of personal 
objections, but, with the candor of persons conscious of an in- 
tention to do right, they put the truth upon their own record, 
with the view, if they were wrong, that there should be no 
improper impediment to any redress the Jaw would afford. 
They have returned the same matter in substance to the 
alternative mandamus, in order that the question in its most 
general form might obtain the opinion of the court of the 
Jast resort, as to their powers and duties, with the view, assu- 
redly, to their due exercise and performance, when known. 
For the sake, too, of the character of the law, as being every 
where equal and uniform in its administration, it is fit this 
case should have been brought here, that an end may be put 
to a conflict of opinion and action on this subject among this 
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Dec. 1844. respected body of magistrates in different parts of this State. 


aoe For, while, in the greater part of the State, the justices license 

General tipling houses, according to the demand by those who discreet- 

Justices of Y resort to them, and according to the probability of an inter- 
ference with each other, so that none may yield a livelihood, 
yet we leara, that, in some few counties, they consider them- 
selves bound to license every one, who comes with the requi- 
site qualifications, and that in some few others, of which Guil- 
ford seems to be one, they hold that they are not bound to li- 
cense any person, but may refuse every one, without giving 
any reason for the refusal but their own will, or their opinion, 
that it is mischievous to allow of the sale of spirituous liquors 
by the small measure. 

Upon the proper construction of the statute, the court enter- 
tains no doubt. The two opposite extremes—that there is an 
absolute right in every person to follow the calling of a retail- 
er, if he chooses, and that the justices are bound to license 
him, with only the cordition that he be free, white, and of a 
good moral character; and secondly, that there is an absolute 
and arbitrary authority in the justices to refuse all persons, 
however unexceptionable in their lives,and however much such 
accommodations may be desired by the public or any consid- 
erable portion of the public for their convenient refreshment; 
are, like most extremes, both erroneous, as it seems to us, and 
founded on a mistake of the intention of the legislature. We 
cannot say, that they are equally mischievous ; for we should, 
if acting as legislators, much prefer to allow no tipling house, 
rather than multiply them to the enormous extent of giving a 
license to every one, who could make out to find two men 
who would give him a good character. But we think the 
Legislature meant neither extreme, but the mean between 
them. 

The claim of the justices of an unlimited and uncontrolable 
power to grant or to refuse a license, is founded on the idea, 
that the act confers on them a discretion ; and then they hold 
that discretion, in its nature, is the liberty of those to whom it 
is confined, of acting according to their personal pleasure. It 





OF NORTH CAROLINA. 321 


is to be noted, that the part of the act, which relates to retail- Dec. 1644. 
ers, has not the word “discretion” in it. But for the present Auomey 
we will assume it to be meant; and such is ouropinion, Yet General 
it remains to be considered, what kind of discretion is confer- sustices of 
red : a partial, absolute, and arbitrary personal discretion to re- Guilford. 
fuse all applications, or a legal, regulated, and reasonable discre- 

tion to grant the applications of such persons as the legislature 
declares fit to possess the privilege, as far as the necessity or 
convenience of the public require such places, as accommoda- 

tions allowed by the legislature, and beyond that to retuse 

them? ‘The very stating ofthe questions furnishes their prop- 

er answer. The law abhors absolute power and arbitrary 
discretion, and never admits them but from overruling neces- 

sity. And there is no arbitrary power, that would be felt to 

be more unreasonably despotic and galling than that, under 

which a small body of Inferior Court magistracy should un- 
dertake, upon their mere will, without any plain mandate 

from the law-making power, to set up their taste and habits as 

to meat, drink, or apparel, as the standard for regulating those 

of the people at large.; For ages past sumptuary laws have 

been abandoned. The legislature does not affect to assert 

that policy. On the contrary, the legislature allows the in- 
dulgence of the inclinations of individuals in the use or disuse 

of spirituous liquors, as of other articles of sustenance; and 

for those, who choose to use them, it further allows of the 
vending of them in such qnantities and at such places, as may 

be suitable to their convenience. The toleration of ordinaries 

and tipling houses is conclusive, that the legislature does not 

deem them evils in themselves, or, if so, that they are deemed 
necessary evils. ‘They are not against the legislative policy ; 

and that is the only thing courts can look at, as the public pol- 

icy. By the legislature, therefore, they are permitted, author- 

ised, and approved, at least, to some extent. It requires but 

little thought to perceive that it could not be otherwise. In 

the act under consideration, Rev. St. c. §2, the first part is a 
regulation of ordinaries, and it is express, that licenses for 

them may be ordered “at the discretion of the court.” Now, 
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Dec. 1644. every one sees that the legislature could not but know, that 
Attorne 

General the accommodation of wayfaring people, those called from 
Justices of home by private business or public duty, who must have some 
Guillord. fit place for lodging, and where they may, for a reasonable 
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the public necessities absolutely require ordinaries or inns, for 


price and without injurious delay, procure their accustomed 
refreshment of meat and drink, and then proceed on their busi- 
ness. Can any body believe, that, in giving the justices a 
discretion in licensing ordinaries, the intention of the law 
was, that they might, in the form of refusing all licenses, arbi- 
trarily suppress all such needful establishments, leaving the 
traveller to sleep out of doors, and to buy and cook his victuals 
as he could? If not, then that shews the kind of discretion 
that isconferred in such cases. It is a reasonable, salutary 
discretion ; to be exercised, as appears in the act, by not licens- 
ing any person, who is grossly immoral, or in such poor cir- 
cumstances that he cannot, probably, keep such a house as 
will accommodate the public, and, as we think from the nature 
of the subject, by also not licensing more ordinaries than the 
custom or probable number of guests will justify, so that they 
shall not interfere with and break each other down, and, for 
the want of good company the keepers Le driven, for a liveli- 
hood, to entice the unwary into idle courses, and entertain the 
dissolute in their houses, not maintaining good order and rule 
therein. Although keepers of ordinaries are not obliged by 
their bond to provide liquor for travellers, as they are diet and 
lodging, yet there is no doubt they were expected to do so, as 
a matter of course, to subserve their own interest, and, more- 
over, the act of 1755, requires the justices once a year or oftener 
to rate their prices of liquor, diet, lodging, and corn, fodder and 
pasturage for horses. We say, then, that itis impossible the 
legislature meant to trust any body of men with the uncon- 
trolable power of putting down all such accommodations. 
The people, for instance, are called, not only from all parts of 
Guilford county, but from different parts of the State to the 
town of Greensborough six times a year, in attendance upon 
the courts of that county ; and did the legislature intend they 
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should have no place of rest, recreation or refreshment, or to Dec. 1844. 
put it in the power of the justices of the county absolutely to ae 
deny them such accommodations? And here it may be prop- General 
er to notice an argument contained in the return—for we do a a of 
not understand it literally to state, as a fact, that the relator’s Guilford. 
shop is at the dvor of a church ora school house. But it is 
asked, whether the law obliges the justices to license an ordi- 
nary or tippling house at the door of a church or academy ? 
We answer certainly not; for, although not necessarily evil 
or disorderly, yet, probably, all sorts of persons would be drawn 
there in such crowds as would disturb a congregation in their 
devotions, or draw off the boys from their books, and lead them 
into disorder, when of an age at which they have neither the 
capacity nor the right to judge or act for themselves. But,on 
the other hand, it is certainly not a reason, why an ordinary 
should not be licensed in a town, that there are achurch and 
a school in the town. It is to be hoped, that there areachurch 
and a school in every town, at least in every one of much size ; 
and their existence there, instead of increasing the illsto which 
ordinaries tend, are the very best means of correcting them, 
If the place be of sufficient population to maintain a church 
and a school, it will commonly be of sufficient extent to allow 
of places of accommodation in situations, not so contiguous to 
either church or school, as to interfere with the proper avoca- 
tions at either. ‘T’here is no doubt but the young may be led 
astray at such places. But the legislature has not, for that 
reason, thought proper to suppress them altogether, because 
they are needful to many citizens ; but relies on the authority, 
diligence, and discipline of the parents and teachers of the 
young, and of the pastors of the people, to restrain them from 
the abuse of such establishments, and on the punishment in- 
flicted by law foractual excesses and disorders. 

Precisely of the same character are the powers and duties of 
justices in licensing persons to retail, without keeping ordina- 
ries. There is no distinction in the act, supposing the discre- 
tion as to ordinaries to extend also to retailing. Unless it does, 
there is an end of this pretension of the justices; for, instead 
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Pec. 1814. of their having the arbitrary power to refuse all licenses, the 
Attorney citizen would have the absolute right to a license, if of good 


character. But we admit, the license rests in the discretion of 


Justices or the justices; yet we say, it is a discretion of the same nature 
Guilford. and to be exercised on the same grounds and to the same ex- 





tent, as in the case of ordinaries. It is not arbitrary, but must 
have some reason for its exercise. It is not a case, in which 
voluntas stat pro ratione. One may act on that maxim in 
his private affairs; but, for one acting under public authority, 
and as a minister of the law, it is no answer to the citizen, to 
the community, or to the legislature. It is said, there is a 
great difference between the utility of places for repose, and the 
supply of food, and of tippling shops; for the former are requisite 
for the comfort and subsistence of the guests, while the latter 
are often so abused, that it is a kindness to the people to sup- 
press them. ‘The answer is, it may be so; but it is for the 
legislature exclusively to determine it. As the legislature al- 
lows of ordinaries for the accommodation of travellers in all 
their wants, so it authorises, and, in effect, directs that there 
shall be places of convenient resort for people in humble cir- 
cumstances to assemble for business, conversation, and retresh- 
ment, ifthey choose. Because persons may not be able to 
keep house, or Jay in large supplies, the law did not intend to 
deprive them of the social enjoyments that are usual among 
men; and, therefore, it provides places for their gathering, and 
for the sale of the accustomed liquors in such quantities as are 
suitable to the occasions and the means of the people, who 
generally resort thither. ‘That there may be as little prejudice 
to those persons as possible, and as little disturbance of the 
public peace, the legislature established such guards as to it 
seemed meet, by requiring an annual license from seven jus- 
tices upon the annual proof of a good moral character. Now, 
it is not for the justices to say, that the legislature has guard- 
ed the public morals inadequately, and improperly allows a 
nuisance, and, therefore, that they will step forward to supply 
the short-coming of the legislature, and, contrary to the intent 
of the legislature, suppress such accommodations altogether. 

















OF NORTH CAROLINA. 325 


That would be not only to make the law instead of adminis- Dec. 1844. 
tering it, but to make a law in opposition to the one enacted eg 
by the legislature. The first restraint upon retailing by all General 
who choose, was by the act of 1825 ; which requires a license 5,,.5:ic0s of 
from seven justices, upon proof of good character. Under Guilford. 
that act the justices seem to have gone beyond the intention of 

the legislature, in too liberally licensing improper persons, in- 
cluding, it may be inferred, free negroes. For in 1828, they 

passed “an act to restrain the justices of the county courts in 
granting licenses to retail spirituous liquors”; which alters 

the act of 125 in two particulars only—the one, that none 

but free white persons should be licensed ; and the other, that 

the good moral character should be shown by at least two wit- 

nesses of known respectability, to whom the character of the 
applicant had been known for at least one year. It is clear, 
therefore, from these acts, that the practical evil apprehended 

by the legislature was, that licenses would be granted to irres- 
ponsible and loose persons, and that the main object was to 
prevent that evil. But the legislature did not intend, of them- 

selves, to put down the sale of spirituous liquors, and still less 

did they intend that the justices should do it, or expect that 

they would ever think of doing it. For the scope of the leg- 

islature is to guard against the opposite error of licensing un- 

fit persons. Upon the whole, then, we conclude, that the jus- 

tices have not, under their discretion to regulate the retailing 

of spiritous liquors by granting licenses, the arbitrary power of 
prohibition. They ought not to have it. No body of men 

ought to possess it, that is inferior to that body which can 

make, modify, and abrogate the law at their pleasure, and 
threugh which the general popular will propagates and exhib- 

its itself. 'There are good persons, who think it would be con- 

ducive to the happiness of men to refrain from the use of spir- 

ituous drinks ; and noone can dispute the shocking evils often 
produced by the excessive use ofthem. ‘Therefore, it is very 

fit, that benevolent persons, who entertain that opinion, should 

by persuasion, example, forming associations, and other moral 

means, endeavor to induce men to renounce it; and, in that 
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Dec. 1814. all may wish them success, however much many may despair 

samey ofit. Butthat is very different from an attempt by a court ar. 

General bitrarily, and without the injunction of the legislature, to com- 

pn ae of pel mankind to desist from even the moderate and accustomed 

Guilford. yse of it, as an enjoyment of life, by suppressing all places for 

the convenient sale of it. However much we may desire to 

promote the virtue of temperance—and it is, certainly, a noble 

object of christian benevolence—we cannot use asa means to 

that end, even ifit were likely to effect it,a discretionary 

power conferred by the law for a purpose totally different. 

The justices cannot convert a discretion to refuse a license to 

unfit persons, or, after enough have been already granted, to 

refuse further applications, into an arbitrary discretion and des- 

potic resolution to grant a license to no person under any cir- 
cumstances. 

We are not without judicial precedents as to the proper 
construction of statutes, vesting justices with discretionary 
powers, and, indeed, with this very discretion of licensing tip- 
pling houses. The statute, 5 & 6 Ed. 6, c. 25, recites that “ for- 
asmuch as intolerable hurts and troubles to the commonwealth 
of the realm do daily grow and increase through such abuses 
as are used in ale houses and tippling houses,” enacts that 
none shall keep such houses but such as shall be ailowed in 
open sessions of the peace, or liy two justices, as by their dis- 
cretion shall be thought necessary and convenient; and that 
the said justices “ may put down the selling of ale or beer in 
any ale house or tippling house, where they shall think it meet 
and convenient.” Now, before that act, all might in England 
keep a tippling house, as here, before 1825, for it was a means 
of livelihood which every one was free to follow. And under 
the act it was held, that the discretion vested in the two jus- 
tices, was so far personal and peremptory, that no appeai 
would lie from them to the sessions; Stephens v. Watson, 1 
Salk. 45. Auda mandamus has since been often refused, as 
we shall have occasion hereafter to state more particularly. 
Yet, it was held, notwithstanding the express grant of a dis- 
cretion to the justices, that they had not the arbitrary discre- 
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cretion of refusing an applicant. In Young and Pitts’ case, Dec. 1844. 


1 Bur. 556, upon an application for an information against’, 


justices for refusing a liceuse, the court said, “that it must not ones 
be permitted to them to exercise an arbitrary and uncontrolled me SO of 
power over the rights of the people; that if they had no rea- Guilford. 


sonable objection against the applicant, they ought to license 
him, and if they had, they ought to give it.” Lorp Mans- 
FIELD disclaimed any power to review the reasons of the jus- 
tices by way of appeal from their judgment, (in the particu- 
lar case) or overruling the discretion intrusted to them; yet 
held, that if they were partially, maliciously, or corruptly in- 
fluenced in the erercise of their discretion, and abused the 
trust reposed in them, they were liable to prosecution by in- 
formation, indictment, and, possibly, even by action. It is 
true, in that case the rule for an information was discharged, 
but it was because the justices had exercised their discretion 
honestly and likewise correctly, as regarded the fitness of the 
person, and the necessity of his ale house, there being one al- 
ready ina small place. But the principle is clearly declared, 
that the discretion of the justices is not merely personal and 
arbitraiy. And in the subsequent cases, Rex v. Williams, and 
Rex v. Davis, 3 Bur. 1317, informations were sustained 
against justices, for refusing to license persons, because they 
would not vote in an election as the justices wished, not 
merely for refusing the license, which was in their sound dis- 
cretion, but for the unjust and oppressive abuse of their dis- 
cretion in refusing for that reason. 

So it is clear, as it seems to us, that the justices have not, 
by the just construction of the law, the arbitrary power of 
suppressing all places for the retailing of spirituous liquors. 

On the other hand, we hold that they are not so entirely 
without discretion as to be bound to license every applicant, 
though he be qualified. It is true, there is no express grant 
of discretion, eo nomine, in the 7th section of the Revised 
Statute, nor is it to be found in the acts of 1825 and 1828, 
which are combined in that section. But the very requiring 
a license, and the presence of so many magistrates at the 
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Dec. 1844. granting of it, imports a duty of judging, whether the supply 
Attorney 2! Tetailers is adequate to the accommodation of the public. 
General. Not, indeed, upon the arbitrary principle, that the people ought 

Justices of 20t to be allowed any, but upon the principle of the legisla- 
Guilford. tive policy, that they shali have those accommodations ac- 

cording to the demand, the justices really believe, will be made 
by those of the people, who repair to such places, “for their 
relief,” as the statute of Edward expresses it. So, too, there 
are situations, in which it would be so unseemly, that a tip- 
pling house should be set up, that all men would be shocked 
at one’s being licensed there : as, literally, at a church door or 
school house, or, even, so near a court house as to incommode 
the court in the dispatch of business. Besides those consid- 
erations, which tend to show that in some casesthere must be 
a reasonable discretion lodged in the justices, the incorpora- 
ting the acts of 1825 and 1828, with that of 1798, in the Re- 
vised Statutes, under the general title of “an act for regula- 
ting ordinaries,” and the different parts of the act in relation 
to the two subjects of ordinaries and retailing, being so com- 
pletely in pari materia, compels us, upon every principle of 
construction, to carry forward the discretion, expressly given 
in reference to ordinaries, and apply it to retailing likewise. 
Why should there be discretion in one case, and not in the 
other? Immorality of the applicant is equally a positive bar 
in either case. Then, to what is the discretion directed in 
respect to ordinaries? There are but two things, upon which 
it can be exercised. They are, the place where the ordinary 
is situate, and the demand and need for it there. A like dis- 
cretion is requisite as to licensing a retailer; for, in reality, the 
mischief principally to be apprehended from licensing an or- 
dinary, arises from the retailing at it. Besides, there may be 
already a sufficient number licensed for the occasions of those, 
who resort to such places. We, therefore, think the justices 
have a reasonable discretion to deny a license upon those 
grounds, as well as for the unfitness of the person. 

But we cannot affirm the judgment, although all objection 
to the form of proceeding was waived in the Superior Court, 
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and the justices put their case upon the single point of their Dec. 1644 
power being absolute. But the consent of parties cannot con- "103 
fer a jurisdiction on the court to proceed in a manner forbid- General, 
den by the law, more than to decide the matter of right con- justices of 
trary to law. Now, amandamus lies only for one who has a 
specific legal right, and is without any other specific remedy. 
1 Chitt. Gen‘l. Pr. 790. State v. Moore County, 2 Ired. 430. 
If, in this case, the sheriff were to refuse to give a license after 
the court had made an order for it, the redress would be by 
mandamus, as the specific remedy, as well as by action for the 
damages ; for the party hasa positive right to it from the sher- 
iff. But when we decide, that the justices have a discretion, 
under circumstances, to refuse a license to the relator, although 
he be a fit person, we, in effect, decide that he cannot have a 
mandamus. For it isthe nature of a discretion in certain 
persons, that they are to judge for themselves; and therefore 
no power can require them to decide in a particular way, or 
review their decision by way of appeal, or by any proceeding 
in the nature of an appeal, since the judgment of the justices 
would not, then, be their own, but that of the court under 
whose mandate they giveit. Therefore, in the case of Young 
and Pitts, the court would not aet on a rule on the justices 
to show cause, “ why they should not grant the license ;” but 
the rule was to shew cause, “why an information should not 
be granted againt them for refusing the license.” It has been 
already noticed, that in the case in Salkeld, it was held, that 
no appeal lies from the order of justices under the statute of 
Edward. For the same reason it was held, in John Giles’ 
case, 2 Str. 881, that a mandamus to justices to granta license 
for an ale house would not lie; the court saying, that there 
never was an instance of such a mandamus, for it was within 
the discretion of the justices. In Rer v. Nottingham, Say. 
Rep. 217, it was refused, though in the same case, Bur. 561, 
an information was granted for the gross abuse of the discre- 
tion. And more recently, in Rex v. Farmingdon, 4 Dowl. 
and R. 735, and Rez v. Surrey, 5 Dow]. and R. 308, although 
the refusal of ‘the license proceeded from a mistake of the jus- 
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Dec. 1844. tices as to their jurisdiction, a mandamus to rehear the appli- 


cation was refused. 
Yet it is not to be supposed, that there is no redress in such 


Senthten ot 2 case. What redress the party may have by action in a case 
Guilford. of gross malice towards him, as suggested by Lorp Mans- 


FIELD, it is not our province how to determine. This is not 
a proceeding of that sort, and it is very clear that these gen- 
tlemen were actuated by no ill will towards the relator per- 
sonally. But the occasion is a fit one to say, that there is no 
doubt, the justices would be amenable to the law criminaliter, 
by indictment, for obstinately persisting in refusing to license 
any person whatever, after being informed of their mistake of 
the law hitherto, as also fora refusal to license a particular 
person from corruption, or with a view to oppress him from 
spite. ‘The cases have already been reverted to, on this point. 
Rez v. Nottingham, Res v. Young and Pitts, Rer v. Wil- 
liams, and Rex v. Davis. The distinction between the dif- 
ferent methods of proceeding, is perfectly intelligible. The 
mandamus will not lie, because by law the justices, with lo- 
eal knowledge, are to judge for themselves, and the judges 
of a higher court are not to dictate tothem. But the indict- 
ment will lie, because, although the law allows the justices to 
judge for themselves, it requires an honest judgment, in sub- 
ordination to the law, and punishes a dishonest one, that is, 
one given in opposition to the known law. If it be said, these 
gentlemen really believe, that there ought to be no spirituous 
liquors retailed, the reply is, that they are not to be guided in 
their decision by their own belief on that point, but they are 
to found their judgment on what they believe the legislature 
intends on it; in other words, they are to act on what they 
believe the law to be, and not what they think it ought to be. 
It is a criminal perversion of power, to use it for a purpose, 
for which the legislature did not confer it, and with the view 
of defeating the end the legislature had in entrusting the pow- 
ertothem. In fine, in this case, it would amount to an at- 
tempt by a few individuals, to set up their will against the gen- 
eral sentiments and habits of mankind, and the legislative au- 
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thority of the country. There are other cases of discretiona- Dec. 1844. 





ry power, which stand on the same legal reasons with this, “, 13.5 
about which there would be no difference of opinicn as to the Genera 
question of criminality or mode of redress. For example, be- sustices of 
fore the act of 1813, the whole subject of roads vested in the dis- Guiliord. 


cretion of the County Courts; and no appeal laid from their de- 
cision. Hawkins v. Randolph County,1 Murph.118. The 
subject was placed exclusively in their discretion, because the 
legislature deemed them the most competent judges what roads 
were useful, and could be opened! and kept in repair by the 
strength of the county, and supposed, as a matter of course, 
that they would have the necessary roads laid out and kept 
up. Now, suppose the justices were, upon some notion of 
their own, to resolve that they would discontinue all existing 
roads, and would not establish any others, would it not be 
plain, hat was not a sound exercise of the legal discretion, 
not an honest judgment, but was really setting up an arbitra- 
ry discretion of their own in contradiction to the law. It 
would be a wilfully wrong exercise of their discretion, which, 
legally speaking, amounts to malice and corruption in a pub- 
lic officer, and is therefore punishable by indictment. The 
present is a similar case, for although tippling houses are lar 
less useful than roads, yet the legislature intends, that one 
s':all no more be entirely suppressed than the other, and that 
those citizens, whose limited means do not enable them to buy 
spirituous liquors, except by the small measure, or who do not 
choose to purchase it but as they use it, may have the oppor- 
tunity of thus buying at convenient seasons and places. 

The above observations are not made in reference to any 
expected action of the gentlemen now before the court, for it 
is obvious their conduct arose from the belief that they were 
acting according to law, and from no actual corruption. But 
they will now know, that they mistook the law ; and if magis- 
trates, fully informed that they have a discretion to regulate a 
branch of the public police, should perversely abuse their dis- 
cretion by obstinately resolving not to exercise it at all, or by 
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Dec. 1844. exercising it in a way purposely to defeat the legislative inten- 
Attorney “0M, Or to oppress an individual; such an intentional, and, 


General therefore, corrupt violation of duty and law, must be answer- 


Justices of C4 for on indictment. 
Guilford. But because this is not a case for a mandamus, the judg- 


ment of the Superior Court must be reversed, and the mo- 


tion of the relator for a peremptory mandamus refused, with 
costs. 


Per Curiam, Judgment reversed. 
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BENJAMIN WADDY vs. WILLIAM JOHNSON. (4) 


None but a person, whose land is overflowed by a mill pond, can have the Dec. 1844. 


remedy to recover damages by petition, for the injury sustained by the erec- 
tion of the mill, as provided by our statute concerning mills. Rev. St. c. 74, 
sec. 9 & seq. 

When the land is so overflowed, the owner may recover full compensation for 
all the injury he has sustained thereby, whether it be more or less direct, 
whether it affect his dominion in the land by taking away its use, or impair 
the value of that dominion by rendering the land unfit or less fit for a place 
of residence, or whether the injury, reaching beyond its immediate mischief, 
extends also to the person, or the personal property of the petitioner. 

The case of Bridges v. Purcell, 1 lred. 232, cited and approved. 


Appeal from the Superior Court of Law of Warren Coun- 
ty, atthe Spring Term, 1843, his Honor Judge Manty pre 
siding. 

This was a petition by the plaintiff to recover damages for 
injury to the petitioner’s land, and the health of his family, 
occasioned by the erection of a mill by the defendant. 

The petition sets forth, that the petitioner is the owner in 
fee simple of a tract of land, lying on the west prong or fork 
of Lynches’ Creek, on which he is, and for several years be- 
fore the filing of the petition, has been, residing with his fami- 
ly ; that the defendant has erected a public grist-mill and dam 
on the said west fork or prong of Lynche’s Creek, below the 
land of the petitioner, “ whereby the waters of the said west 
fork or prong of said creek, have been thrown back upon a 
part of the said jand of the petitioner, and, by drowning the 
same, materially diminish the value thereof, and, further, that 
the stagnant water in the pond, made by the erection of the 
said mill and dam, has materially and very injuriously affect- 
ed the health of the petitioner’s family, by reason of the mias- 
ma and other noxious exhalations arising from the said stag- 





(4) This opinion was delivered at June Term, 1843, but the papers did not 
reach the Reporter’s hands unti} the present Term. 
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Dec. 1814. nant pond of water.” The prayer of the petitioner is, that a 
Wad ay ~ writ issue to the sheriff of the county, commanding him to 


Stews. 


summon a jury to meet upon the premises, and say “ what 
damages the petitioner hath sustained by reason of the griev- 
ances above complained of.” After various proceedings upon 
the matter of the said petition, which it is unnecessary to state, 
a jury was empanelled at the last term of the Superior Court 
of Warren, to enquire whether any damage had been sustain- 
ed by the petitioner, by reason of the erection of the mill com- 
plained of, and, ifany had been sustained, to assess the amount, 
which the petitioner ought annually to receive from the de- 
fendant on account thereof. Upon that inquiry, it appears 
from the case made, a dispute of fact arose whether any part 
of the petitioner’s land was covered by the defendant’s pond, 
and it was contended for the defendant, that if no land owned 
or possessed by the petitioner, was covered by the defendant’s 
pond, the petitioner was not entitled to recover any damage, 
but his Honor, leaving to the jury the determination of the 
disputed question of fact, instructed the jury, that if they found 
that fact against the petitioner, he was nevertheless entitled to 
recover such damages as he had sustained, by reason of the 
injury done to the health of his family. The jury found that 
the petitioner had sustained an annual damage of $241 60-100, 
and a judgment having been rendered for the petitioner, the 
defendant appealed to this court. 


Saunders for the plaintiff. 
Badger and W. H. Haywood for the defendant. 


Gaston, J. It is not very clear, upon the allegation in the 
petition, whether the complaint of injury, therein set forth, to 
the health of the petitioner’s family, because of the miasma and 
other noxious exhalations, arising from the stagnant water of 
the defendant’s pond, is a substantive distinct gravamen, ine 
dependent of the complaint, that the petitioner's land has been 
overflowed by the waters of the defendant’s pond—or is brought 
forward as a further and incidental injury, consequent upon 
the wrong of overflowing the petitioner's land. If we were 
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bound to regard it in the latter point of view, we should be Dee. 1644. 


— 


obliged to hold the instruction of his Honor, herein set forth, yaa 
erroneous ; for supposing the petitioner’s land not overflowed 
by the defendant’s pond, the wrong complained of did not ex- 
ist. Bridges v. Purcell, 1 Ired. 232. But the petition may 
be understood as charging two wrongs distinct from each other, 
whereof one might exist and not the other, viz: that the de- 
fendant’s dam threw back the water of his pond upon the pe- 
titioner’s land, and, also, that the stagnant water of the defen- 
dant’s pond injuriously affected the health of the petitioner’s 
family. If the petition can be thus interpreted, the instruction 
complained of brings directly before us a question, which we 
feel to be not free from difficulty, which has more than once 
been the subject of conference amongst us, and on which we 
have heretofore sedulously abstained from pronouncing, be- 
cause heretofore it has not been necessary to pronounce, any 
authoritative opinion. 

The 74th chapter of the revised statutes on “mills and mil- 
lers,” puts together in a condensed form all the enactments, 
contained in the acts of 1809, ch. 773; 1813, ch. 863, and of 
1833, ch. 6. In describing “the person,” authorised and di- 
rected to prosecute his complaint in the manner herein pre- 
scribed, the language of the legislature is very broad. “Any 
person who may conceive himself injured by the erection of 
any public grist mill, or mil] for domestic manufactures or 
other useful purposes, and be desirous of recovering damages 
from the owner or proprietor of any such mill, shall apply by 
petition tothe court of Pleas and Quarter Sessions of the 
county in which the land, to which the damage is done, is 
situate, setting forth in what respects he is injured by the erec- 
tion of said mill.” Itcan scarcely be questioned, however, 
notwithstanding the generality of this description, that it does 
not embrace every person, who may sustain an injury by the 
erection of a mill. The petition must be brought in the court 
of the county, wherein is situate, “the land to which the dam- 
age is done.” The complaint, therefore, and the only com- 
plaint, to be redressed by the special mode of proceeding, point- 
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damage done thereto by the erection ofa mill. In all other 
cases of injury to individuals from the erection of mills, the 
statute is silent; and, whenever such injuries exist, the reme- 
dy therefor must be pursued, as it might be pursued, before 
the legislature interfered with the subject. 

Considering this interpretation of the statute so far, un- 
doubtedly correct, we proceed to enquire what, within the 
meaning of the Legislature, is the case of “damage done to 
the land” by the erection of a mill. Is it the case of damage 
done to land by the overflowing thereof with the water of a 
mill pond, or does it embrace also every case of injury to the 
proprietor of land, by reason of the proximity of such mill? 
There are many reasons, which induce the majority of the 
court to hold, that the statute applies, and the statutory reme- 
dy is given, only in the case first mentioned. 

Such appears to us the fair inference from the ordinary 
sense of the words, “ damage done to the land.” In techni- 
cal language, the injury ¢o the proprietor, resulting from 
throwing upon his land the water from another’s pond, is but 
indirect and consequential. But as the land is immediately 
injured by the water thus thrown upon it, such injury is very 
properly termed a damage done to the land itself. Whereas, 
the mischievous consequences, that may result to the health, 
comfort or convenience of the citizen, by reason of the near- 
ness of a mill to his place of residence, although because of 
such consequences, the value of the land as a place of resi- 
dence may be impaired, are, assuredly, not aptly or usually 
described as “damage done to the land.” The peculiar pro- 
visions, as to the mode of trial, directed by the statute, seem 
to strengthen this view of the question. It is made the duty 
of the court to order a jury to be summoned to meeton the 
premises, who shall view and examine the premises, and hear 
all the evidence, which may be produced on both sides, and 
then make up their verdict, as to the sum which the petitioner 
is to receive, as an annual compensation for the damage he 

ustains, by reason of the erection of the mill complained of 
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In every instance of a complaint under this statute, there must Dee. 1844. 
be a jury summoned to meet upon the premises ; this jury Waday 
must view and examine the premises ; and the verdict of this 
jury, rendered upon such view and examination and the tes- —_— 
timony of the witnesses brought “before them by the parties, 
is conclusive in the County Court. Where the wrong com- 
plained of is the drowning of the petitioner’s land, the pro- 
priety of a jury to view and examine the place damaged, is 
obvious. They see the wrong done, and examine into its na- 
ture and extent, and nothing is more certain than that we ap- 
prehend more strongly and clearly what is subjected to our 
senses, than that which is communicated by others, as having 
been learned through the medium of their senses. But when 
no visible wrong has been committed, a jury “to view and 
examine the premises,” is an incongruous and a needlessly 
troublesome and expensive proceeding. Itis true, that the 
jury is also to hear the witnesses, which the parties may bring 
before them. This, in every case, is a necessary provision. 
ft may be needed to show the boundary of the petitioner’s 
land, or the value of the timber destroyed, or many other facts 
not obvious on the view, and yet very important to be also 
considered in determining the verdict. But, above all, it is 
essential in enabling the jury to estimate the incidental dam- 
ages, which the petitioner sustains, as consequent or likely to 
follow upon the wrong done. For we regard it as settled, that 
when the case madeis one fit for the determination of the spe- 
cial tribunal constituted by the statute, that tribunal is to de- 
termine the whole extent of the petitioner’s injury in the case 
so made. It is their duty, in the language of the statute, “to 
inquire whether the petitioner has sustained any damage by 
reason of the erection of the mill,” and if he has, “to make up 
their verdict as to the sum which the petitioner is to receive, 
ag an annual compensation for the damage he sustains, by 
reason of the erection of the mill complained of.” If the peti- 
tioner’s land is overflowed by the water thrown upon it by 
reason of the defendant's mill, he is entitled and obliged to seek 
his compensation in the manner directed by the statute. And 
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that tribunal is found to give a full compensation for al! the 
injury he has sustained thereby, whether it be more or less 
direct ; whether it affect his dominion in the land by taking 
away its use, or impair the value of that dominion by render- 
ing the land unfit or less fit for a place of residence, or whether 
the injury, reaching beyond its immediate mischiefs, extends 
also to the person or the personal property of the petitioner. 

Tt will be seen, too, on examining the statute, that it is pro- 
vided, that the verdict rendered by the jury of view shall be 
binding between the parties for the term of five years, unless 
the damages be increased by raising the waters, or otherwise 
‘Gf said mills are kept up.” Now, these last words are not 
to be understood in a strictly literal sense, for, assuredly the 
legislative will, is not to put down mills which dono damage. 
Itis not the keeping up of a mill as such, whereof the petition- 
er complains, and for which he is entitled to compensation, but 
the keeping up of a mill which does damage to his land—or at 
all events does damage to him. Itis the keeping up of the 
water of the pond or stream, on which the mill is erected, 
which does all this damage. ‘This provision, therefore, clear- 
ly indicates that, in the contemplation of the legislature, there 
was a certain height of water which might be kept up without 
causing the damage, for which the annual sum stated in the 
verdict, was given as a compensation—and that whenever the 
water was permanently reduced below this height, the collec- 
tion of more money thereafter by reason of the verdict ought 
to cease. In the interpretation of the statute, which we adopt, 
there is a practical and easy standard, by which to ascertain, 
whether the water be above or below this legal height, the mo- 
ment the alleged reduction is made, that is to say, has or has 
not the water been so brought down, as no longer to overflow 
any part of the petitioner’s land. Butif we suppose the statute 
embraces the case, where no land of the petitioner has been 
overflowed, but his health or that of his family has been affec- 
ted, because of the nearness of the defendant’s pond, it is im- 
possible to ascertain, a priori, how low the water of the pond 
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must be reduced, and how far the pond itself removed, before Dec. 1844. 
the damage, for which the annual compensation is given, Waddy 


ceases. Until there shall have been some definite information, 
collected by experience, the ascertainment of this matter must 
be purely conjectural. 

Nor do we deem it irrelevant, in the prosecution of this in- 

quiry, to notice, that in the act of 1813, ch. 863, wherein the 
legislature extended to persons, injured by the erection of mills 
for manufacturing or other purposes, the benefit of the enact- 
ments in the first act of 1809, c. 773, in behalf of those injured 
by public mills, the language used, shews explicitly what they 
supposed to be the case embraced in the original act. That 
language is, “ that the owners of lands, which shall be over- 
flowed by reason of the erection of mills for domestic manu- 
factures or other useful purposes, shall have the same remedy 
against the person, erecting such mills, or the owners thereof, 
as is given by the said act against the person or persons erect- 
ing grist mills, or the owners thereof.” 

It is conceded on all hands, that if the case of overflowing 
land, by reason of the erection ofa mill, was not the only one 
intended by the legislature to be provided for, in the peculiar 
remedy given by the statute, it was the one principally with- 
in their contemplation. Suits were common between the 
owners of adjoining lands, and the proprietors of mills, because 
of the lands of the former being drowned by the mill-ponds of 
the latter. For the slightest, as well as the most serious inju- 
ry of this kind, the remedy was the same, an action on the 
case repeated time after time, until the nuisance were put down 
or one or the other of the parties ruined in the controversy. 
It was unquestionably because of the mischiefs real or suppos- 
ed, which were disclosed by suits of this description, that the 
legislature interfered by providing a new remedy, which it 
was their will should be pursued instead of the former one. 
Now, when we take into consideration the fact that ro suit, as 
far as our knowledge or information extends, had ever been 
brought in this State to recover damage because of injury from 
the erection of a mill, except where there had been an over- 
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Dec. 1844. flowing of the plaintiff’s Jand, or some part thereof, this fur- 
‘Waddy nishes a strong reason, in addition to those already mentioned, 
to compel the conviction, that no other case than one ofa dam.- 
age to land so occasioned was within the contemplation of the 
legislature, or can be construed by us to be within the purview 

of their enactments. 

It is the opinion of the court, that there is error in the in- 
stuction given, that the judgment must therefore be reversed, 
and a new trial awarded. 


J seaenn. 


Per Curiam, Judgment reversed, and 
venire de novo. 











At the Session of the General Assembly of 1844-5, the 
HonoraBteE Freperic Nas, of Hillsborough, who had been 
previously appointed to that office by the Governor and Coun- 
cil, was elected a Jupce of the Supreme Court, in the place of 
the HonoraBLE WiLLtam Gaston, deceased. 





At the same Session, the Honorasie Davin F.CaLpwe tt, 
of Salisbury, who had previously received the temporary 
appointment from the Governor and Council, was elected one 
of the Judges of the Superior Courts of Law and Equity, to 
supply the vacancy occasioned by the promotion of Jupce 
Nasi to the Supreme Court Bench. 



































